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Part 1 - Preliminary 
 

Consultation Draft Bill Current Act HW Commentary 

Part 1 Division 1: General 

Short title (clause 1) 

Workers Compensation and Injury Management Act 2021 

Short title (section 1) Not of significance 

Commencement (clause 2) 

Clause 2 provides that the legislation will come into operations 

on days to be fixed by proclamation and Royal Assent. 

Commencement (section 2) No substantive change 

Act binds Crown (clause 3) 

Provides that the Bill, once passed, will bind the Crown in right 

of Western Australia and, so far as the legislative power of the 

Parliament permits, the Crown in all its other capacities. 

No direct equivalent No substantive change 

No contracting out (clause 4) 

“(1) The application of this Act or any of its provisions cannot 

be excluded, restricted or modified by contract, agreement or 

other arrangement, except as provided by this Act. 

(2) A person who enters into a contract, agreement or other 

arrangement that purports to exclude, restrict or modify the 

application of this Act or any of its provisions, except as 

provided by this Act, commits an offence.” 

Contracting out prohibited (section 301) 

“Except as provided by this Act, its provisions apply 

notwithstanding any contract to the contrary.” 

Under the current Act, any contract seeking to avoid the 

operation of the Act is legally ineffective. 

Notably, clause 4 goes further and makes it an offence for 

any person to enter into a contract or arrangement that 

seeks to exclude, restrict or modify the application of the 

Act. 

This is of significance to stakeholders given stakeholders 

may have personal liability for such an offence, and as 

always we recommend complying with the requirements of 

the Act.  

Part 1 Division 2: Terms used 

We have referred below to the terms defined in clause 5 only 

where there has been a notable change: 

Terms used (section 5) 

We make reference to the current definitions 

contained in section 5 of the Act only where there is a 

noteworthy change: 

The following terms (defined in current section 5) are no 

longer defined in clause 5, the relevant terminology or 

provisions having been repealed or replaced: 
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Consultation Draft Bill Current Act HW Commentary 

 AIDS and HIV now defined in clause 5 

 

 Certificate of capacity and Health professional are 

now defined terms (see our comments below in 

reference to clause 169 regarding health 

professionals other than medical practitioners being 

able to issue certificates of capacity)  

Note health professional defined to mean a person 

registered under the Health Practitioner Regulation 

National Law (Western Australia) to practise a health 

profession (other than as a student) and other 

persons recognised as health professionals for the 

purposes of the Bill by WorkCover WA. 

 General maximum amount (further defined in clause 

537(1)) 

 Income compensation (defined to mean 

compensation under Part 2 Division 3 of the Bill) 

 Change in definition of Return to work to now 

provide that “in relation to a worker who has an 

incapacity for work, means: 

(a) The worker’s return to work in the position in which the 

worker was employed immediately before becoming 

incapacitated; or 

(b) The worker’s return to work in suitable employment.” 

 Suitable employment is now a specifically defined 

term (refer our discussion of clause 165 below (refer 

clause 165)  

The following terms are now defined in clause 5 (not the case in 

the current Section 5, some of the terms representing new 

concepts): 

 DI Fund; 

 Current definitions of AIDS and HIV in 

section 31F 

 No equivalent definition in current Act 

 

 

 

 

 

 

 

 Replaces the term Prescribed amount 

defined in the current section 5A(1A) 

 Replaces the concept of weekly 

payments defined in schedule 1 of the 

Act 

 Substantial change in definition of 

Return to work (discussed further 

below) 

  

 Contract of insurance (defined in current 

section 5 to include a cover note) 

 Mine, mining operation and industrial 

disease premium: no longer defined given 

the removal of section 151(a)(iiii) and the 

requirement for a separate premium and 

policy issued by Insurance Commission 

providing indemnity for claims for prescribed 

industrial diseases (dust diseases) contracted 

in employment at a mine or mining operation 

 Specialised retraining program: no 

equivalent concept in Bill 

 Tributer: no equivalent concept in Bill  

Further, of note, the following terms are no longer defined in 

clause 5 and are now separately defined elsewhere in the 

Bill (as to which please see our comments regarding the 

relevant clauses of the Bill below): 

 Injury: now refer clause 6 

 Employer and Worker: refer clause 12, and 

clauses 13 to 16 

 Section 5(4) exclusions: exclusion of claims 

arising from reasonable management action 

including discipline now contained in clause 7  

 Section 5(5) factors: factors to take into 

consideration in determining whether employment 

has contributed to a disease to a significant 

degree now contained in clause 7(4) 

 Relevant employment: now refer clause 36(1) 

 Dependant: now refer clause 128 

 Drug of addiction: now refer clause 21(1)  

 Estimate: now refer clause 489 
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 Document (the definition is broad and extends to a 

variety of electronic and other items); 

 Group self-insurer license (refer clause 203) 

 Injured worker (“a worker who has suffered an injury 

in respect of which compensation is payable”) being a 

term not specifically defined in the current Act 

 Insured employer (“an employer who is insured 

under a workers compensation policy”) 

 Medical and health expense  

 Medical and health expenses compensation  

 Miscellaneous expense  

 Miscellaneous expenses compensation  

 Provisional payments  

 WorkCover WA website (“a website maintained or 

controlled by or on behalf of WorkCover WA” 

 

 

 Earnings: now refer clause 46 

 Industrial agreement and industrial award: now 

refer definition of industrial instrument in clause 58 
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Consultation Draft Bill Current Act HW Commentary 

Part 1 Division 3: Injury and injury from employment 

Injury (clause 6) 

“(1)  In this Act, injury means an injury from employment that is: 

(a) a personal injury by accident; or  

(b) a disease, or the recurrence, aggravation or 

acceleration of a pre-existing disease.  

(2) A personal injury by accident is an injury from employment 

if the injury arises out of or in the course of the employment 

or while the worker is acting under the employer’s 

instructions.  

(3) A disease, or the recurrence, aggravation or acceleration of 

a pre-existing disease, is an injury from employment if —  

(a)  the disease is contracted or the recurrence, 

aggravation or acceleration is suffered in the course 

of the employment, whether at or away from the place 

of employment; and  

(b)  the employment contributed to a significant degree to 

the contraction of the disease or the recurrence, 

aggravation or acceleration of the pre-existing 

disease.  

(4)  In determining whether particular employment contributed 

to a significant degree to the contraction of a disease or to 

the recurrence, aggravation or acceleration of a pre-

existing disease, account must be taken of the following —  

(a)  the duration of the employment;  

(b)  the nature of, and particular tasks involved in, the 

employment;  

(c)  the likelihood of the injury occurring despite the 

employment;  

(d)  the existence of any hereditary factors relating to the  

occurrence of the disease;  

(e)  matters affecting the worker’s health generally;  

(f)  activities of the worker not related to the employment.” 

Terms used (section 5) 

“injury means — 

(a)   a personal injury by accident arising out of or in 

the course of the employment, or whilst the worker 

is acting under the employer’s instructions; or 

(b)  a disease because of which an injury occurs 

under section 32 or 33; or 

(c)   a disease contracted by a worker in the course of 

his employment at or away from his place of 

employment and to which the employment was a 

contributing factor and contributed to a significant 

degree; or 

(d) the recurrence, aggravation, or acceleration of any 

pre-existing disease where the employment was a 

contributing factor to that recurrence, aggravation, 

or acceleration and contributed to a significant 

degree; or 

(e)  a loss of function that occurs in the circumstances 

mentioned in section 49.” 

See also section 5(5) for the current equivalent of 

clause 6(4). 

Unlike the current section 5, clause 6 does not 

encompass industrial diseases or loss of function, nor 

does it contain the equivalent to the current section 

5(4), which are now contained separately elsewhere 

in the draft Bill. 

Notably, to establish that the recurrence, aggravation or 

acceleration of a disease is a compensable injury, under 

clause 6, workers must establish that the employment 

contributed to a significant degree to the recurrence, 

aggravation or acceleration, and that the recurrence, 

aggravation or acceleration was suffered in the course of 

the employment (at or away from the place of employment). 

Under the current clause 5(d) workers need only satisfy the 

former requirement. 

This change benefits employers and insurers (although the 

cases affected may be rare). 

Otherwise, clause 6 largely replicates the current definition 

of ‘injury’  in a more concise format. 
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Exclusion of injury: reasonable management action 

(clause 7) 

“(1)  In this section , administrative action includes any of the 

following actions —  

(a)  an appraisal of the worker’s performance;  

(b)  counselling action (whether formal or informal);  

(c)  suspension action;  

(d)  disciplinary action (whether formal or informal);  

(e)  anything done in connection with an action described 

in paragraph (a), (b), (c) or (d);  

(f)  anything done in connection with the worker’s failure 

to obtain a promotion, reclassification, transfer or 

other benefit, or to retain any benefit, in connection 

with the worker’s employment.  

(2)  A psychological or psychiatric disorder, including any 

physiological effect of the disorder on the nervous system, 

that a worker experiences is not an injury from employment 

if it results wholly or predominantly from 

(a)  administrative action, not being administrative action 

that is unreasonable and harsh on the part of the 

employer; or  

(b)  the worker’s expectation of administrative action or of 

a decision by the employer in relation to 

administrative action.” 

Terms used (section 5(4) ) 

Section 5(4) provides that a disease caused by stress 

is not an ‘injury’ if the stress wholly or predominantly 

arises from one or more of the following matters, 

unless (in respect to the matters set out in paragraph 

(a) or (b) the action is unreasonable and harsh on the 

part of the employer: 

(a) the worker’s dismissal, retrenchment, 

demotion, discipline, transfer or redeployment; 

and 

(b) the worker’s not being promoted, reclassified, 

transferred or granted leave of absence or any 

other benefit in relation to the employment; 

and 

(c) the worker’s expectation of: 

(i) a matter; or 

(ii) a decision by the employer in relation to 

a matter; 

referred to in paragraph (a) or (b). 

We consider the changes in clause 7 are significant and will 

be of significant benefit to employers and insurers in 

overcoming the breadth of the current Act, noting that: 

 the narrow interpretation of ‘discipline’ by decision 

makers under the current section 5(4) has significantly 

restricted the availability of defences to employers and 

insurers under this provision; 

 clause 7 is directed to overcoming this issue, and the 

exclusion will now be available for claims arising from 

informal pre-disciplinary action and performance 

management (provided as before that the employer’s 

action was not unreasonable and harsh); 

 cases determined under the equivalent provision in the 

Safety, Rehabilitation and Compensation Act 1988 

(Cth) which will assist in interpretation; 

 the amendment also overcomes the specific issue 

posed by the current section 5(4) wording and the 

interpretation of the provision in FAI General Insurance 

Co Limited (deregistered) v Goulding [2004] WASCA 

167 and subsequent cases, which had the effect of 

rendering claims for aggravation, acceleration or 

recurrence of a pre-existing disease compensable even 

where section 5(4) would otherwise have been 

available. This would not be the case under clause 7 

and the defence of reasonable management action will 

be available even where the worker suffers a pre-

existing psychological or psychiatric disorder. 

Notably, however, the omission of any specific reference to 

dismissal, termination or redundancy in clause 7 may pose 

difficulties in relying upon clause 7 in some potential certain 

(rare) cases. 
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Injury from employment: work related attendances 

(clause 8) 

Clause 8 provides that a personal injury by accident is taken to 

be an injury from employment if it occurs: 

(a) while the worker attends at a place for educational 

purposes (in certain defined circumstances); 

(b) while the worker attends at a place for any treatment 

of an injury or other purpose, the cost of which is 

payable as compensation in respect of the injury; or 

(c) while the worker attends at a place to participate in a 

return to work program or to undertake work 

rehabilitation. 

Personal injury by accident arising out of or in 

course of employment, meaning of (section 19) 

Section 19(1) provides that a worker shall be treated 

as having suffered personal injury by accident if the 

injury occurs: 

(a) during the worker’s attendance at a place for 

educational purposes (in certain defined 

circumstances); 

(b) during the attendance at a place for 

treatment or attendance of a kind referred to 

in schedule 1 clause 17; or 

(c) during the attendance at a place for the 

purpose of receiving payment of 

compensation to which the worker is entitled 

under this Act. 

Clause 8 largely replicates section 19(1) in clearer terms.  

Clause 8 makes it clear that personal injuries by accident 

suffered during the course of a rehabilitation program are 

compensable and removes any doubt on this point. 
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Journeys (clause 9) 

Clause 9(1) defines a work journey as “a journey arising out of 

or in the course of a worker’s employment.” 

Clause 9(2) provides that a personal injury by accident must 

not be regarded as arising out of or in the course of the 

worker’s employment if it is suffered: 

(a) during a journey to or from a place at which the 

worker resides, whether or not temporarily; or 

(b) while a work journey is substantially interrupted for a 

purpose unconnected with the worker’s employment, 

or after an interruption of that kind; or 

(c) during a substantial deviation from a work journey for 

a purpose unconnected with the worker’s 

employment, or after a deviation of that kind. 

Personal injury by accident arising out of or in 

course of employment, meaning of (section 19) 

Section 19(2) provides that a personal injury by 

accident shall not be regarded as arising out of or in 

the course of the worker’s employment if it is suffered: 

(a) during a journey: 

(i) between a place of residence of the 

worker and the worker’s place of 

employment; or 

(ii) between a place of residence of the 

worker and a place mentioned 

in[section 19(1)]; 

(iii) if the worker has more than one place 

of residence, between those places; or 

(b) during a journey arising out of in the course 

of the worker’s employment if the injury is 

occurred during, or after, any substantial 

interruption of, or substantial deviation from, 

the journey, made for any reason 

unconnected with the worker’s employment 

or attendance mentioned in [section 19(1)]. 

Section 19(3) defines ‘substantial interruption’ to, 

prima facie, include any interruption of the journey for 

more than one hour. 

Clause 9 largely replicates section 19(2) in clearer terms. 

Notably, however, there is no equivalent to section 19(3) in 

the draft Bill, and thus workers will no longer be required to 

overcome the assumption that an interruption of more than 

one hour is substantial (although the category of claims 

affected is likely to be slim). 
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Prescribed diseases taken to be from certain employment 

(clause 10) 

Clause 10(1) provides that the regulations may specify 

prescribed diseases, and associated prescribed employments 

for each disease. 

Under clause 10(2), where a worker suffers injury by a 

prescribed disease, and the worker does or has worked in a 

prescribed employment, “the injury is taken to be injury from 

that employment unless the employer proves that the injury 

was not from that employment.” 

Sections 32,44, 45 and Schedule 3 of current Act We understand the intent is to allow greater flexibility for 

prescription by regulations of prescribed diseases and 

employments where the usual burden of proof is reversed 

(and the burden is on the employer to prove that the injury 

is not work related). 

However the true significance and extent of the change will 

not become apparent until the proposed Regulations are 

published or disseminated. 

Diseases of firefighters taken to be from employment 

(clause 11) 

Clause 11(1) defines the terms “firefighting employment” and 

“hazardous firefighting employment”, and further defines 

“firefighter disease” to mean a disease: 

(a) Listed in column 1 of the Table to clause 11 (which 

we have not reproduced here but which lists a 

number of diseases, primarily certain forms of cancer, 

for each of which a qualifying period of a number of 

years’ service applies); and 

(b) A cancer otherwise prescribed by the regulations to 

be a firefighter disease. 

Clause 11(2) provides that if all of the requirements in clause 

11(3) are satisfied, an injury by firefighter disease is taken to 

be from firefighting employment, unless the employer proves 

otherwise. 

Clause 11(3) stipulates qualifying requirements including 

length of firefighting employment. 

Clause 11(4) specifies when the injury by firefighter disease is 

taken to have been suffered. 

Sections 49A to 49E and Schedule 4A of the Act 

Similar provisions with respect to firefighters 

throughout the current Act 

Clause 11 largely reproduces the current Schedule 4A in a 

clearer and more concise form. 

Notably, however, clause 11 does not restrict the categories 

of disease to those specified in the table, and rather, gives 

flexibility for inclusion of further disease in regulations or 

amended regulations. 

Whether any further diseases will be specified remains to 

be seen when the proposed regulations are published. 



 

 10  

Consultation Draft Bill Current Act HW Commentary 

Part 1 Division 4: Worker and employer 

Meaning of ‘worker’ and ‘employer’ (clause 12) 

Clause 12(1) defines PAYG withholding. 

Clause 12 then provides that: 

(2)  An individual is a worker for the purposes of this Act if 

payment of salary, wages, commission, bonuses or 

allowances to the individual is subject to PAYG withholding 

as a payment to the individual as an employee. 

(3)  The person who makes the payment is the worker’s 

employer for the purposes of this Act. 

(4) The regulations may modify the effect of this section as to 

who is a worker’s employer in a specified case or 

circumstance. 

Terms used (section 5) 

“Worker” is currently defined in section 5 to include 

“any person who has entered into or works under a 

contract of service with an employer, whether by way 

of manual labour, clerical work, or otherwise and 

whether the contract is express or implied, is oral or in 

writing” 

and is further defined to include: 

(a)  any person to whose service any industrial award 

or industrial agreement applies; and 

(b)  any person engaged by another person to work 

for the purpose of the other person’s trade or 

business under a contract with him for service, the 

remuneration by whatever means of the person so 

working being in substance for his personal 

manual labour or services. 

‘Employer’ is currently defined in section 5 to include 

“any body of persons, corporate or unincorporate, and 

the legal personal representative of a deceased 

employer, and, where the services of a worker are 

temporarily lent or let on hire to another person by the 

person with whom the worker has entered into a 

contract of employment the latter shall, for the 

purposes of this Act, be deemed to continue to be the 

employer of the worker whilst he is working for that 

other person.” 

This is a significant, far-reaching change that is likely to 

significantly alter the identity of the employer in certain 

categories of case. 

Case law determined under the current section 5 provides 

that it is the contractual relationship, not the identity of the 

payer of wages or monies, that is relevant in identifying the 

employer.  

This will no longer be the case and ATO rulings as to PAYG 

withholding obligations are likely to become relevant. 

Notes to the section to indicate that a determination 

whether an individual is a ‘worker’ will turn on an employer’s 

obligation to attend to PAYG withholding, not whether they 

did in fact attend to this (and thus an unlawful failure to do 

so is not likely to provide an employer with a defence to an 

otherwise compensable claim). 

There is a risk that, unless satisfactorily addressed by the 

(yet to be published) regulations, certain categories of 

individuals working as contractors where they hold their 

own ABN and are not paid on a PAYG basis, may not fall 

within the definition of ‘worker.’ 

There is also some risk (again, subject to the detail in the 

yet to be published regulations) that individuals whose 

wages fall below the threshold for the application of PAYG 

withholding may not fall within the definition of ‘worker.’ 
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Prescribed workers and excluded workers (clause 13) 

Under Clause 13: 

 The regulations may provide that certain classes or 

descriptions of individuals may, despite section 12, be 

classified as ‘workers’ (and the regulation must also 

provide for the identification of the employer in those 

instances);  

 Conversely, the regulations may also provide that certain 

classes or descriptions of individuals otherwise falling 

within clause 12(2) are not ‘workers’ for the purposes of the 

Act. 

Baptist clergymen (section 8) 

Anglican clergy (section 9) 

Other clergymen (section 10) 

Contracted sporting contestants are not workers 

(section 11) 

Workers employed by Crown (section 14) 

We assume the regulations will aim to replicate sections 8-

11 and 14 of the Act, and may address other categories of 

persons (including, potentially, independent contractors) but 

again this cannot be ascertained until the regulations are 

published or draft regulations are disseminated. 

Labour hire arrangements (clause 14) 

Clause 14 defines labour hire employment to mean 

“employment of an individual (the employee) under a contract 

of employment pursuant to which the services of the employee 

are temporarily lent or let on hire by the employer (the labour 

hirer) to another person (the host).” 

Clause 14 goes on to provide that if employment is labour hire 

employment: 

 the employee is a worker for the purposes of the Act; and 

 the labour hirer (not the host) is the worker’s employer for 

the purposes of the Act for work done personally by the 

worker for the host, but only if: 

 there is no contract between the worker and the host 

for the work to be done for the host; and 

 if the labour hirer is a corporation- the worker is not a 

director of the corporation. 

Clause 14(4) provides that work done for a host includes work 

done for another person at the direction of the host, or under 

an arrangement between the labour hirer and the host. 

No precise or complete equivalent, however, refer 

Terms used: section 5(1) definition of employer 

Section 5(1) currently provides that “where the 

services of a worker are temporarily lent or let on hire 

to another person by the person with whom the 

worker has entered into a contract of employment the 

latter shall, for the purposes of this Act, be deemed to 

continue to be the employer of the worker whilst he is 

working for that other person.” 

However clause 14 is far more comprehensive. 

(Of relevance, refer also clause 167 which requires 

hosts to cooperate with labour hirers to comply with 

the labour hirer’s obligations to establish and 

implement return to work programs, and to make work 

available.) 

Clause 14 will be of assistance in correctly identifying the 

employer for Act purposes, in labour hire scenarios. 

Clause 14 also benefits insurers in making it clear that 

working directors of a company cannot, by means of hiring 

their own services to a host, avoid the obligations imposed 

on working directors to take out insurance (see clause 16 

below). 
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Jockeys (clause 15) 

Clause 15 outlines the circumstances in which a jockey will be 

a ‘worker’ for the purposes of the Act, and whether the 

employer will be taken to be Racing and Wagering WA or the 

licensed trainer for whom the jockey is engaged in certain 

circumstances. 

Jockeys (section 11A) 

Section 11A is in similar terms to clause 15, but is 

less restrictive. 

The circumstances in which jockeys will be classified as 

workers has been slightly broadened; the application of 

clause 15 can be considered on a case by case basis. 
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Working directors (clause 16) 

Clause 16(1) defines the terms company director and 

insurance information requirements, and provides that: 

“working director, in relation to a company, means a company 

director of the company, whether or not the director would be a 

worker if this section did not apply: 

(a) who does work for or on behalf of the company; and 

(b) whose remuneration, by whatever means, as a 

company director of the company is in substance for 

personal manual labour or services.” 

Clause 16(2) provides that “a working director is not a worker 

for the purposes of this Act except to the extent that this 

section provides otherwise.” 

The requirements set out in clause 16 for a working director to 

be categorised as a “worker” are as follows: 

 the company in question must apply for issue or renewal of 

a workers compensation policy under Part 5; 

 the application must be made on the basis that a working 

director of the company is a worker. 

Under clause 16(5), at the end or termination of a period of 

insurance, the working director ceases to be a worker unless 

and until the company provides the insurer with information to 

satisfy the insurance information requirements. 

However, clause 16(6) specifically provides that a working 

director of a self-insurer company is a working director for the 

purposes of the Act. 

Refer also clause 270, as clause 16(7) provides that a working 

director is not a worker for the purposes of clause 270. 

Working directors (section 10A) 

Section 10A defines the terms company, corporate 

body, director and earnings. 

Save for replacement of the term ‘earnings’ with 

‘remuneration, the definition of ‘working director’ in 

clause 11 is identical to that in section 10A. 

Save for changes in terminology, section 10A is in 

similar terms to the proposed clause 16. 

Clause 16(6) is to the same effect as the current 

section 10A(6). 

Clause 16 largely replicates section 10A in clearer terms. 

No substantive change. 
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Employer liable for compensation (clause 17) 

 

Employers liable to pay compensation for injuries 

to workers (Section 18) 

 

The wording has changed slightly, we do not consider that 

there will be any practical effect. 

Forms of compensation (Clause 18)  No corresponding section (although this does in a 

sense replace Schedule 1 of the current Act)  

This is a new provision, but this section simply identifies the 

categories of compensation that are payable (which are 

expanded upon elsewhere in the Bill). 

Employment must be connected with this State (clause 19) 

and State with which employment connected (see part 12) 

Compensation not payable unless worker’s 

employment connected with WA (section 20) 
This section must be read alongside Part 12, and the wording 

in clause 19 read together with Part 12 are similar.  

The only notable addition is that no liability arises for injuries if 

workers have never resided in Australia which is useful in 

providing clarity for employers and insurers in such 

circumstances. 

Employer must inform worker of right to claim 

compensation (Clause 20) 
No corresponding section  An employer is now legally required to notify an injured 

worker of his or her right to claim compensation within 14 

days of becoming aware that an injury occurred in the course 

of his or her employment. A fine is payable if this is not 

complied with. However, they are not obliged to do so if the 

worker makes a claim for compensation prior to the expiry of 

the 14 day period. 

This section imposes an additional onus on employers and, in 

practical terms, brokers. 

The clause is likely to reduce instances of injuries or potential 

claims managed ‘in house’ by employers for any purpose, as 

doing so may now constitute a breach attracting a penalty.  

However, there is no deemed liability for a failure to comply 

with clause 20.  
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Compensation excluded: serious and wilful misconduct 

(Clause 21) 

Serious and wilful misconduct by worker, effect of 

(Section 22) 

The only notable change is the inclusion of a definition of 

‘drug of addiction’ with reference to the Misuse of Drugs Act 

1981 (WA). The types of drugs are set out in schedules 8 and 

9 of the Medicines and Poisons Act 2014. Such drugs would 

likely have been regarded as such, under the previous Act in 

any event. 

This amendment is positive and clarifies the position 

significantly. 

Compensation excluded: certain employment on ship 

(Clause 22) 

Compensation not payable unless worker’s 

employment connected with WA (Section 20(9)) 

No notable change. 

Person not to be paid twice (Clause 23) Person not to be compensated twice (Section 23) No notable change. 

Division 2- Claiming compensation- Terms used 

(Clause 24) 

No corresponding section (although this does in a 

sense correlate with section 57A of the current Act) 

The terms relevant to the deferred decision notice clauses are 

defined. These are essentially the new pending notice 

provisions. 

Application of Division  (Clause 25) No corresponding section The clause is not notable and merely mandates the types of 

compensation to which the division relates.  

Part 2, Division 2 therefore has no application to claims for: 

 lump sum compensation for permanent impairment from 

personal injury by accident; 

 lump sum compensation for noise induced hearing loss; 

 lump sum compensation for permanent impairment from 

a dust disease; 

 compensation on the death of a worker. 

All claims treated the same procedurally whether for medical 

and health expenses compensation or income compensation 
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Insurers will be required to issue notices for medical and 

health expenses and not just claims for incapacity.    

There is no substantive change in the forms of compensation. 

There will be an increase to the medical and health expenses 

capped amount.  

There will also an extension step down rate, where currently 

the step down rate starts after 13 weeks, to the new step 

down rate starting after 26 weeks.   

Making claim for compensation (Clause 26) 

  

Notice of injury, and claim for compensation, 

requirements for (Section 178) 

 

Subsection (1) simply provides that a claim must be made 

within 12 months of the injury. It is not explicitly stated that the 

default position is that a failure to give such notice means that 

compensation is not payable. 

In its present form, this may lead to litigation. Workers may 

contend that the effect of clause 26 is not that compensation 

is not payable. Employers may be exposed to open-ended 

limitation periods. Direction from the Arbitration Service or the 

District Court would be required.  

We prefer the wording in section 178. 

Subsection (2) mandates the types of documents that must 

be provided in order to make a claim. A claim is made once a 

worker has given to the employer: 

 a completed claim form in the approved form; and 

 a certificate of capacity for the claim. 

This removes the uncertainty in the old section 178(1).  

The clause leaves open the possibility of new types of claim 

forms for specific injuries. The regulations will need to be 

reviewed to determine this issue. 

Clause 26(3) of the Draft Bill provides that different claim 

forms can be approved for different kinds of claims (reference 

to clause 25) where a worker can specify the type of claim 
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that is being made (ie income compensation, medical and 

health expenses compensation, etc).   

Clause 26 (4) provides the same remedy as the old section 

178(1)(c) and (d).  A failure to provide a claim form within 12 

months does not bar the claim if: 

 the failure, defect or inaccuracy results from mistake, 

absence from the State or another reasonable cause; or 

 the failure, defect or inaccuracy would not prejudice the 

employer’s defence in proceedings that might arise out 

of the claim.’ 

There is no clarification as to whether notice of a claim can be 

serviced on employer/insurer by email; in person or by post 

etc. 

Insured employer must give claim to insurer (Clause 27) 

 

Claims procedure where employer insured (Section 

57A) 

 

The clause includes the term ‘Insured employer’, which is 

defined. The employer must provide the form to the insurer 

within seven days. It is important that insurers and brokers 

ensure that employers are aware of this requirement.  

The Bill does not define the meaning of ‘days’, and this 

should be clarified and specified. Otherwise, interpretation 

would be deferred to the Interpretation Act 1984 (WA). 

We will need to seek clarification as to what ‘days’ means. Is 

it business days, calendar days?  

Clause 27(2) states an insured employer gives a worker’s 

claim to the insurer by giving the insurer the claim form and 

certificate of capacity that the worker gave to the employer. 

There is no mention as to whether by email, by post or by in 

person, so section 76 of the Interpretation Act 1984 would 

apply where the claim is ‘given’ to the insurer by delivery the 

documents personally, by post, leaving it at the usually or last 

known principal place of business. 

An amendment ought to be made to clarify the modes in 

which an insured employer can submit a claim, to include 
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modern methods of submitting claims electronically, along 

with clarity on the date on which a claim is deemed to be 

submitted. 

Worker may give claim to insurer if employer defaults 

(Clause 28) 

 

No corresponding section For the insurer’s purposes, this clause makes clause 27 

redundant. If an employer fails to give the certificate and 

claim form on the insurer, the worker may simply do so. 

The clause is pragmatic and assists the worker with lodging 

claims in circumstances where employers are unwilling or for 

whatever reason unable to provide the claim documents to 

their insurers. 

Clause 28(2) sets out how the worker gives a claim to the 

insurer by: 

 giving the insurer a copy of the claim and the certificate 

of capacity given to the employer; or 

 giving the insurer another completed form (in the 

approved form) with a certificate of capacity for the 

claim. 

Clause 28(3) provides that when an insurer is given a claim 

direct (only when employer has failed to give it to insurer 

within 7 days), the insurer must deal with the claim in 

compliance with the same timelines as an insured employer.   

Clause 28(4) provides that WorkCover WA may for the 

purposes of this section, disclose to a worker the identity and 

other details of an employer’s insurer. 

Insurer or self-insurer to make decision on liability (Clause 

29) 

 

Claims procedure where employer insured (Section 

57A) 

Claims procedure where employer is self-insured 

or uninsured (Section 57B) 

Notices under s. 57A and 57B, form and content of 

(Section 57BA) 

The requirement that a decision is made within 14 days has 

not changed, and the insurer must either issue: 

 a notice accepting liability; 

 a notice denying liability; or 

 a ‘deferred decision notice’ akin a pending notice. 
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 The requirement to provide a copy of the ‘deferred decision 

notice’ to the Director, under the current Act, has been 

abolished. 

The relevant decision period is 14 days, and insurers 

therefore have 28 days to make a substantive decision. 

The effect is that insurers are now obliged to make decisions 

within 28 days, which will be difficult. 

The clause will lead to increased litigation as we expect an 

increase in disputed claims. Insurers will be minded to dispute 

claims rather than defer and be exposed to a further limited 

timeframe.  

Clause 29(6) is the deemed liability provisions which confirms 

that if an insurer or self-insurer fails issue one of the notices, 

it is taken to have accepted liability for the claim, and is liable 

to compensate the worker for which the claim relates, 

including income compensation if the claim relates to an 

incapacity claim. 

The deemed liability provision makes a clear distinction on 

the types of claims, in that an insurer need not make weekly 

payments if the deemed accepted claim is only for medical 

expenses only, for example. 

Requirements when decision on liability deferred (Clause 

30) 

 

Claims procedure where employer insured (Section 

57A) 

Claims procedure where employer is self-insured 

or uninsured (Section 57B) 

Notices under s. 57A and 57B, form and content of 

(section 57BA) 

 

Where an insurer has pended liability for a claim, this section 

now requires the insurer to either accept or deny liability for 

the claim by a ‘deemed liability acceptance day’ which is set 

in the regulations.  

A failure to meet this new deadline will result in the insurer 

being deemed to have accepted liability for the claim, in 

similar terms to clause 29(6) above. 

Again, the inclusion of this clause means that insurers will 

need to be extremely mindful of the relevant dates and make 

formal decisions before the ‘deemed liability acceptance day’.  
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The obvious strategy for the insurer is to simply deny liability 

for the claim, which will lead to increased litigation.   

We do not consider that this clause is pragmatic and likely will 

not assist either the worker, insurer or the employer. 

Clause 37(1) - requirement for provisional payments 

 If a deferral notice was given but no liability decision 

notice has been made within 28 days (indicative in the 

regulations) of receiving the claim, the insurer/self-

insurer must make provisional payments.  

 Does this give the insurer and all parties enough time to 

do all investigations, and what happens if the worker 

does not, or is unable to, comply with the time frames of 

insurer to meet deadlines. Should it be 56 days? 

 for the claim before the day prescribed by the 

regulations as the provisional payments day, the 

employer is required to make provisional payments.   

Clause 30(3) provides a default position that if a liability 

decision notice has not been given within 90 days (indicative 

in the regulations) (the deemed liability acceptance day) of 

receiving the claim, the employer is deemed to have accepted 

that the employer is liable to pay compensation.   

Determination by arbitrator of question about liability for 

compensation (Clause 31) 

 

Liability for weekly payments, arbitrator may 

determine (Clause 58) 

 

The clause mandates that an application may only be made 

in circumstances where the claim is declined. Workers 

therefore cannot make applications within the initial 28 days 

(assuming the notification requirements are met). 

This is the result of an employer having to make a decision 

before 90 days from the date that the claim was made or it is 

deemed accepted.  

This forces a decision to be made within 90 days.   
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Claims on uninsured employers (Clause 32) 

 

Claims procedure where employer is self-insured 

or uninsured (Section 57B) 

Notices under s. 57A and 57B, form and content of 

(Section 57BA) 

 

Section 57B is extremely convoluted and difficult to follow. 

Clause 32 is cleaner and easier to follow. 

The clause does not include the provisions concerning 

failures by the employer to make decisions. There are no 

longer deemed liability provisions relating to employer. These 

are now dealt within in clause 136.  

Clause 32(2) states that an uninsured employer must give 

notice to WorkCover WA in the approved form within 7 days 

after receiving a claim for compensation. 

 If the employer does not provide the notice to 

WorkCover WA, can the worker can serve the notice 

directly on WorkCover WA and is WorkCover WA are 

bound by Clause 28(1) regime?  

 A penalty of $5,000 can be issued against the uninsured 

employer if this is not complied with.  This is a general 

increase from the previous penalty of $1,000. 

Clause 32(3) clarifies that Clause 32(2) does not apply to an 

employer who is an uninsured employer because: 

 the employer’s insurer has refused to indemnify the 

employer as permitted by section 244. 

 an insurer is required under clause 244(3) to give 

WorkCover WA notice of a refusal to indemnity an 

employer.   

Worker to provide information about other employment 

(Clause 33) 

 

Workers who claim compensation to notify 

employers as to remunerated work (Section 59) 

 

Clause 33 does not specify a time period during which the 

worker must notify the insurer of remunerated work. The 

period may be specified in the regulations, and if the period is 

7 days (as per the current Act), there will be no material 

change. 

Section 59(7) allowed reduction to the extent of particulars 

without an application.   

It would assist if the clause identified when the obligation 

under section 59 ceases. For example, are workers obliged to 
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provide section 59 particulars at any time after making a 

claim? If common law proceedings are on foot, are workers 

obliged to make the clause 33 declaration? 

The bill needs to specify the time frame for the worker provide 

the declaration, and consequences if there is a failure to 

comply. Automatic suspension of entitlements (without 

application) until provided as a suggestion. 

We also consider that the absence of a time requirement is 

problematic. On its face, the worker bears a meaningless and 

unenforceable obligation. 

The new draft bill removes the ability of employers/insurers to 

discontinue or reduce the worker’s weekly payments of 

compensation in accordance with the particulars, as set out in 

section 59(7). 

The draft bill does not provide such an equivalent provision.   

Unless the worker provides written consent in an approved 

form, this will require an application to be made every time a 

clause 33 disclosure of remunerated work is provided by the 

worker. 

Authority for collection and disclosure of information  

(Clause 34) 

 

No corresponding section This clause will operate along with the regulations which will 

set out the authorised recipients and authorised disclosers.  

This will presumably be insurers/lawyers and medical 

practices respectively. 

We note that the clause does not only relate to medical 

information, but also refers to ‘relevant information’. The 

practical effect is that workers cannot revoke authority for 

the insurer to obtain medical evidence.  

The regulations will need to be reviewed in detail. The 

requirements may apply to, for example, prior claim files.  

The clause will assist insurers with determining claims in a 

timely manner. Insurers ought to issue requests to those 
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identified as ‘authorised disclosers’ immediately when claims 

are made. 

There is no mention of: 

 Employer or their broker/agents  

 Insurance Broker  

This may have an unintended consequence where: 

 claims cannot be managed adequately; 

 Implication on premium calculation by the broker;  

 Impact on ability to gather information by employer;  

 Does not allow for a collaborative approach for all 

stakeholders. 

Incapacity after claim made (Clause 35) 

 

No corresponding section Regulations need to be reviewed to determine the 

circumstances in which the amendments of claims and the 

effect of the amendments in those circumstances.  

Regulations may make provision for, or with respect to, a 

claim for compensation if a certificate of capacity did not 

specify that the worker had an incapacity for work but a 

subsequent certificate of capacity specifies that the worker 

has an incapacity for work. 

Claiming compensation for certain diseases when more 

than 1 employer liable (Clause 36) 

 

Last employer liable but may join others (Section 

41) 

 

This clause promotes the expediting of compensation to 

workers by making the last employer who employed the 

worker in the relevant employment wholly liable for the 

compensation irrespective of any causation issues across 

multiple potential liable employers.  

The new clause does not allow the last employer to allege 

that the disease was contracted whilst in the employment of 

another relevant employer prior to the payment of 

compensation. 
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The last employer will need to seek agreement or 

alternatively a determination by an arbitrator of such 

apportionment after paying the compensation. 

The clause does not appear to address what happens in the 

(rare) case of a concurrent employment situation existing 

when the worker’s claim for compensation is being made. 

The new clause also appears to have removed any reference 

to a situation where an employer in which a contribution is 

being sought has had multiple insurers over its risk period. 

The current section 41(5) permits such insurers to be heard 

on any liability apportionment in the case of a disease 

contracted over a gradual process. The removal of this 

reference may promote a further tier of dispute between 

insurers even after apportionment has been agreed between 

employers or after a determination of liability for 

apportionment has been made by an arbitrator.  

It is anticipated that the removal of any specific provision for 

insurers being heard would not prevent this from being the 

case in practice though. 

Issues to be considered: 

 Clause 66 (current section 69 in the Act) - Someone 

leaves the State or holidays unrelated to the claim 

(and/or parental leave) what is the effect on payment of 

compensation.  What mechanisms are in place to avoid 

ongoing payment of weekly payments in circumstances 

where the worker is not participating and is out of the 

control of the employer/insurer.   

 More than 7 days to suspend compensation until return 

and automatic reinstatement. 

 Clause 66 residing out of State needs to be clearer (use 

NT legislation as example)  

 Section 79 repealed, no equivalent in the Draft Bill - 

what is the reason for this?  Info section page 53.   
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 Previous PI assessments for same injuries.  Disclosure 

by WorkCover of previous claims history.   

Requirement for provisional payments (Clause 37) 

 

No corresponding section Requires an insurer or self-insurer to make provisional 

payments when a liability decision is not made within the time 

prescribed by the regulations following a deferred decision 

notice.  

An employer who fails to make a provisional payment when 

required commits and offence that attracts a penalty of 

$10,000. 

Insurers will need to alert the employer as soon as possible 

following a failure to comply with Clause 37 to avoid the 

employer becoming liable for the significant fine for them 

failing to make the payment when it is due. 

Most claims where a deferred decision notice is issued will 

ordinarily require the insurer to obtain the worker’s medical 

records and factual investigations followed by subsequent 

medico-legal review. This can be a time-consuming process 

particularly when medical practices delay the provision of the 

medical records and/or when other lines of enquiry become 

necessary.  

The clear purpose of this clause is to promote a swift 

determination of liability process for deferred claims, however 

the practical effect of it will likely lead to insurers issuing a 

formal dispute of liability prior to the completion of their 

necessary investigations.  

This is will likely lead to an increase in litigated claims. The 

old Act provisions still allowed a worker to litigate a ‘pended’ 

claim after a designated period. This new clause really only 

serves as a punitive provision for insurers keeping claim 

liability deferred for too long. 

Insurers will need to strictly diarise necessary time frames to 

comply with after issuing a deferred decision notice and they 
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would be encouraged to formally dispute the claim if 

investigations are ongoing when the ‘provisional payment 

day’ is close to expiring. 

Compensation for which provisional payments are 

required  (Clause 38) 

 

No corresponding section ‘Provisional payments’ referred to in Clause 37 will include 

both medical and health expenses compensation as well as 

income compensation. 

The compensation will be the equivalent of what would be 

paid had the insurer accepted that the employer is liable for 

the injury concerned.  

There could be a practical issue in being required to make 

payment of medical expenses where further enquiry is 

necessary to determine the scope of the treatment that was 

directed at the compensable injury claimed. 

Calculating the amount of a provisional payment  

(Clause 39) 

 

No corresponding section This is an unnecessary clause. It states the amount of a 

provisional payment must be calculated as if the provisional 

payment were a payment of the kind of compensation for 

which the provisional payment is required. 

It provides no guidance beyond the other Clauses associated 

with the provisional payment.  

How and when provisional payments are to be made 

(Clause 40) 

 

No corresponding section This clause states only that the provisional payment must be 

paid at the time, and in the manner in which payments of that 

kind of compensation would be payable if the worker were 

entitled to that kind of compensation. 

With respect to timing, there is no defined period by which the 

payments must be paid upon the provisional payment being 

realised in this clause however the 14 day period stipulated 

under Clause 48(2)(a) is likely applicable. 

Factors that influence when the provisional payments can be 

made such as determining any Centrelink recovery for any 

periods in which income compensation become payable 
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should be considered, and Centrelink checks should be 

undertaken quickly when necessary. 

Provisional payments of medical and health expenses 

compensation (Clause 41) 

 

No corresponding section This requires provisional payments for the medical expenses 

to start from the date of the injury and to end on the earlier of 

two scenarios, being: 

 the provision of a liability notice for the claim to the 

worker; or  

 the day on which the insurer is taken under section 

30(3) to accept that the employer is liable to 

compensate the worker for the injury. 

Clause 41(2) serves to limit the medical expenses 

compensation to be paid for provisional payments to 5% of 

the medical and health expenses general limit. 

This is a sensible inclusion for provisional payments made for 

medical or health expenses to avoid a situation where a 

substantial hospitalisation expense would become payable 

under this provision. 

Provisional payments of income compensation (Clause 42) No corresponding section Provisional payments for income compensation commence 

from when the worker first has an incapacity for work as a 

result of the injury, and ends on the earliest of three 

scenarios: 

 the day on which a certificate is issued that specified the 

worker no longer has any incapacity for work,  

 the day on which insurer gives a liability decision notice 

to the worker; or  

 the day on which the insurer is taken under section 

30(3) to accept that the employer is liable to 

compensate the work for the injury. 
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Insurer required to indemnify for provisional payments  

(Clause 43) 

 

No corresponding section This is a necessary clause stipulating the insurer must 

indemnity the employer for any provisional payments made. 

Status and effect of provisional payments (Clause 44) No corresponding section Provisional payments will be considered the payment of 

compensation for discharging a liability of the employer to pay 

compensation with the worker and for calculating the total 

amount of compensation, or compensation of a particular 

kind, paid to the worker.  

Therefore provisional payments can seemingly be included in 

the prescribed amount and be taken off the total that is 

payable to the worker under the relevant claim. 

Provisional payments will not however be repayable by the 

worker, unless it was obtained through fraud. 

Other employer or insurer liable (Clause 45) 

 

No corresponding section This clause permits an employer or insurer who has made 

provisional payments to seek the whole or part of provisional 

payments should it be agreed or determined that another 

employer was liable for the injury. 

There is not anything controversial about this clause. 

Division 3- Income Compensation- Terms used (Clause 46) No corresponding section Replicates the definition of ‘bonus or allowance’ from 

Schedule 1 clause 11 of the current Act. 

‘Earnings’ means remuneration paid or payable to the worker 

and includes any overtime, bonus or allowance, and any 

payment in money or money’s worth to or for the benefit of 

the worker that the regulations prescribe. 

‘Earnings’ does not include income compensation paid to the 

worker or any component of the worker’s remuneration that 

the regulations prescribed as excluded 

Overtime retains the previous meaning of time worked in 

excess of the number of ordinary working hours. 
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Entitlement to income compensation for incapacity for 

work (Clause 47) 

Compensation payable from date of incapacity 

(Section 21) 

Total or partial incapacity (Sch.1 cl. 7) 

 

Has the same effect as section 21 of the current Act. 

Obligation to pay income compensation (Clause 48) 

  

Claims procedure where employer insured 

(Sections 57A(5),(7),(8A)) 

 

Still requires an employer to make payment of compensation 

within 14 days of liability being accepted or determined and 

the first payment made within the 14 days must include any 

backdated payments due. 

Total or partial incapacity for work (Clause 49) 

 

Total or partial incapacity (Sch 1 cl. 7(1) and (2)) Does not deviate from previous total incapacity 

considerations. 

As to partial incapacity, Clause 49(2) applies a formulaic 

approach noting the amount of income compensation is 

calculated by calculating what would apply if the worker were 

totally incapacitated for work and deducting from it the 

amount the worker earns, or is able to earn, in ‘Suitable 

Employment’. 

‘Suitable employment’ is given an expansive definition by 

Clause 165 and means: 

 employment with any employer performing duties 

(suitable duties) for which the worker is currently suited 

having regard to:  

○ the nature of the worker’s incapacity and the 

details provided in medical information 

including, but not limited to, any certificate of 

capacity provided by the worker;  

○ the nature of the position in which the worker 

was employed and the duties undertaken 

immediately before the worker had an 

incapacity for work;  

○ the worker’s age, education, skills and work 

experience;  
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○ the worker’s place of residence; 

○ any return to work program established for 

the worker;  

○ any workplace rehabilitation services that are 

being, or have been, provided to or for the 

worker; and 

 includes employment with any employer in a position 

created or modified particularly to be suitable for the 

worker having regard to all or any of the matters 

specified in paragraphs above.  

 Suitable duties include duties undertaken in the position 

in which the worker was employed immediately before 

having an incapacity for work in respect of which the 

amount of time the worker performs the duties, or the 

range of duties the worker performs, is increased in 

stages according to a return to work program.  

 for any period during which the worker is engaged in 

suitable training or vocational re-education provided by, 

or as approved by, the employer, the worker is taken to 

be engaged in suitable duties if the worker is paid for 

that period as if the worker had been working.  

 Suitable duties do not include duties that, having regard 

to the nature of the employer’s trade or business, are of 

a merely token nature or do not involve useful work. 

The partial incapacity element to this clause will likely take 

some time to be given clear application. Workers with initial 

‘suitable duties’ certification on their first or progress medical 

certificates may require greater examination as to whether 

they still retain the necessary skills and qualifications to carry 

out work within the employer’s (or another employer’s) 

operations that are not of a ‘token’ nature and that are 

‘useful’. 

It is anticipated that the ‘Suitable duties’ application will result 

in litigated cases as employers and insurers would be 
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encouraged to minimise income compensation payments 

exposure by establishing ‘partial capacity’ through other roles. 

An early appointment of a vocational rehabilitation provider 

would be encouraged for partially incapacitated workers. 

This may result in less claims being accepted for total 

incapacity for ‘strain’ and ‘sprain’ type injuries which have not 

rendered the worker totally unfit for work. 

This clause could be viewed as an application of Mitchell v 

Canal Rocks considerations but duly prescribes the relevant 

considerations and does arguably place more onus on the 

worker to realise capacity within their limitations. 

The worker will have the ability to still seek a determination of 

liability for total incapacity factoring in clause 50 

considerations. 

Worker not to be prejudiced by resuming work (Clause 50) 

 

Worker not to be prejudiced by resuming work 

(Section 84) 

 

Same effect as previous provision 

Order that worker is taken to be totally incapacitated 

(Clause 51) 

 

Deemed total incapacity (Sch 1. Cl 8) 

 

Permits a worker who has a partial incapacity for work to 

apply for an order that they be deemed totally incapacitated. 

The test is largely the equivalent of the previous section of the 

Act as the Arbitrator must be satisfied that the worker has 

taken all reasonable steps to obtain, and has failed to obtain, 

suitable employment; and the failure to obtain suitable 

employment is wholly or mainly a result of the injury. 

General limit on total income compensation (Clause 52) 

 

Total or partial incapacity (Sch 1 cl. 7(3)) 

 

Same effect as previous provision. 

Additional income compensation (Clause 53) 

 

Order as to total liability of employer (Section 217) 

 

Applied the same or similar thresholds to the previous section 

217 of the Act, however permits a worker to seek such an 

order before the prescribed amount has been reached, and 
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more specifically, any time after 75% of the prescribed 

amount has been paid. 

We anticipate workers being permitted to seek such orders 

when they have 25% remaining of the prescribed amount 

may result in more applications of this nature. 

While the same high thresholds apply to obtain such an order, 

workers will have the security of ongoing weekly 

compensation payments while trying to obtain such an order 

and may be less inclined to resolve their claim when the 

prescribed amount is at the 75% stage. 

With the current section 217 being required once the 

prescribed amount is exhausted, there is a deterrent on 

workers having no income whilst they attempt to seek such 

an order. Being able to pursue it with 25% left of the 

prescribed amount could encourage more of these 

applications to be pursued. 

Subdivision 3- Calculation of income compensation- Terms 

used (Clause 54) 

 

No corresponding section Nothing of note. 

Worker’s pre-injury weekly rate of income 

(Clause 55) 

 

How compensation calculated (Section 42) 

How compensation calculated (Section 52) 

Terms used (Sch. 1 cl. 11(2) Amount B par. (c)) 

Casual or seasonal worker, weekly earnings of 

(Sch. 1 cl. 14) 

Paid board and lodging, effect on earnings (Sch. 1 

cl. 15) 

 

Addresses the rate of income for a worker. 

It removes Amount A and Amount Aa considerations (i.e. the 

Award workers assessment) and applies the previous ‘non 

award’ worker method of calculation by assessing the 52 

weeks’ worth of earnings in the position the worker held on 

prior to the injury occurring. 

We anticipate this will reduce litigated matters on rate of 

compensation as there is less scope for differing 

assessments.  

It would appear that all overtime payments will be factored 

into this calculation even if it is not paid on a regular basis. 
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Any period(s) over the year where the worker took unpaid 

leave from the position would also have to be taken out of the 

assessment. 

Concurrent employment calculations also do not appear to be 

capped at the maximum hours for the relevant industrial 

Award for the pre-injury position with the employer and would 

now be ascertained by simply averaging the earnings from 

both positions.  

There is no reference as to how to address the calculation of 

a concurrent employment situation where the worker has 

worked with the employer for one year and the other 

employer for less than one year (would the 1 year average be 

reduced to just the period where the other role was held as 

well or should it still be averaged over the entire year?). 

We disagree with the removal of the cap to concurrent 

employment rate of pay. There will be difficulties coordinating 

return to work program with the other employer, which may 

result in greater exposure for top up payments at a higher 

rate. 

Insurers will need to be mindful of the potential increase in 

rate of income protection without the industrial Award cap in 

place.  

The board and lodging (clause 55(4)) applies when an 

employer provides board and lodging to the worker as 

payment for work, the value of such board and lodging (if any) 

must be factored into the average weekly rate of earnings. 

The board and lodging element could have addressed with 

more clarity the recent applications that have been filed 

seeking such payments to be included in the rate of 

compensation for site based, fly in, fly out workers which have 

not yet been tested. The fact that the Clause reads that he 

board and lodging is provided ‘as payment for work’ can be 

interpreted to mean there must actually be a stipulated value 
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however this matter could have been addressed more 

definitively. 

Amount of income compensation (Clause 56) 

  

Terms used (Sch. 1 cl. 11(3), (4), (6)) 

 

The main point to address is that the 85% step down rate will 

no longer be 13 weeks and is now 26 weeks. 

While this would remove some incentive for worker’s to return 

to work at earlier stages of a claim (i.e. in the first 13 weeks), 

it is unlikely to result in any significant change. 

Maximum weekly rate of income compensation (Clause 57) 

 

Terms used (Sch. 1 cl. 11(2) Amount C, 11(3) and 

(4)) 

 

No change 

Minimum weekly rate of income compensation (Clause 58) 

 

Terms used (Sch. 1 cl. 11(2) Amounts D and E, 11(3) 

and (4)) 

 

 

No material change and prescribed that the minimum rate 

does not apply to a working director, jockey, or a seasonal 

worker. 

Monetary value of board and lodging (Clause 59) 

  

Paid board and lodging, effect on earnings (Sch 1 

cl. 15) 

 

This should have been more consistent with the wording of 

Clause 55 because this clause refers to when an employer 

‘provides board and lodging’ as opposed to providing it as 

‘payment’. 

Working directors (Clause 60) 

 

Terms used (Sch. 1 cl. 11(2) Amount B par. (a) and 

(b), cl. 11(2a), (2b), (2c)) 

 

Provides for the company having to verify the calculation of 

earnings to the extent that it is practicable to do so.  

This provides insurers with a greater assurance of the 

accuracy of the declared remuneration in circumstances 

where there are questions as to the applicable rate. 

Public holidays (Clause 61) 

 

Effect on public holidays pay (Section 81) 

 

The employer does not need to make any payment beyond 

the income compensation payment for the relevant public 

holiday. 
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Leave while entitled to income compensation (Clause 62) 

 

Effect of leave entitlements; effect on sick leave 

(Section 80) 

 

Largely unchanged but states workers accrue annual leave, 

sick leave and long service leave during periods they are in 

receipt of income compensation. 

Potential for inconsistency between draft bill and industrial 

relations laws, Award/Enterprise bargaining agreements. 

Restrictions on reduction, suspension or discontinuation 

of income compensation (Clause 63) 

 

Discontinuing or reducing weekly payments 

without order (Section 61) 

 

States income compensation cannot be reduced suspended 

or discontinued unless there has been a change to an Award 

rate or index rate, to give effect to a direction of a conciliator 

or an Arbitrator order, by written consent of the worker or in 

accordance with clauses 64 - 67. 

Reducing or discontinuing income compensation on basis 

of worker’s return to work (Clause 64) 

 

Discontinuing or reducing weekly payments 

without order (Section 61) 

 

Even if a worker makes a return to work, the income 

compensation cannot be discontinued before the employer 

gives notice in the approved form noting the basis for the 

reduction or discontinuance. 

This could be perceived as an unnecessary step in 

circumstances of an uncomplicated return to pre-injury duties 

however it would serve to remove any uncertainty as to the 

status of the worker’s return to work and avoid Glenn v 

Compass disputes where the return to work status was left 

uncertain for an extended period. 

The employer is also not able to reduce or discontinue 

payments of a worker when they return to work in suitable 

employment with another employer without first verifying the 

worker’s earnings in that employment. 

Here is no reference to the means by which employers can 

verify the worker’s earnings which could lead to protracted 

double up of payments. 

We also note that a worker can dispute the basis for this 

notice, but no time frame is specified on when to raise a 

dispute, like the 21 days in clause 65, which would be open 

ended and could result in disputes on this question being 

raised after a significant period has elapsed. 
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Reducing or discontinuing income compensation on basis 

of medical evidence (Clause 65) 

 

Discontinuing or reducing weekly payments 

without order (Section 61) 

 

This clause addresses effectively the current Form 5 (Section 

61 Notice). The same procedure still applies with the worker 

being permitted 21 days to oppose the notice though an 

application. 

Conciliation officers will be permitted to direct a suspension or 

reduction of income compensation payments on such a notice 

which is a welcome development as too often Form 5 

disputes have limited incentive for worker’s to consider early 

resolution. 

Worker not residing in State: failure to provide declaration 

(Clause 66) 

 

Worker not residing in WA, continuance of weekly 

payments to (Section 69) 

 

An insurer must give the worker a ‘warning notice’ by no less 

than 14 before the expiry of the interval period by which a 

declaration is required to be given by a worker in the 

prescribed form when they no longer reside in the State. 

Income compensation can then be suspended if there is a 

failure by the worker to provide the necessary declaration in 

time. 

The interval period is not defined but is currently 3 months. 

There can be practical difficulties in ensuring a ‘warning 

notice’ gets to a worker as they can often fall out of contact 

and their new address details are not readily available 

(particularly when they move overseas). 

Suspension of income compensation while worker in 

custody (Clause 67) 

 

Suspending entitlement while worker in prison 

(Section 72) 

 

The suspension of income payment being effected upon 

written confirmation by the relevant authority of the worker’s 

incarceration. 

This avoids protracted periods where an application must be 

filed at cost to the insurer for an undisputed incarceration. 

Effect of suspension of income compensation payments 

(Clause 68) 

 

No compensation if right to compensation 

suspended (Section 63) 

 

A suspension does not impact future entitlements to income 

compensation of any period after the suspension.  
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Power of arbitrator to review disputed income 

compensation payments (Clause 69) 

 

Reviewing and discontinuing, suspending or 

changing weekly payments (Section 62) 

 

This is similar to the current section 62 review process. 

Division 4- Compensation for medical and health 

expenses- Terms used  (Clause 70) 

 

No corresponding provision in Act but referenced in  

(Sch. 1 cl. 17(1)and 18A) 

Maximum amount for medical and health expenses  increase 

from 30% to 60% of prescribed amount (General limit)  

Standard increase is 40% of the General limit of 60% total 

(not just $50,000) 

Special increase is 190% of the General limit of 60% (not just 

$250,000) 

 

Medical and health expenses compensation under this 

Division (Clause 71) 

 

Employers liable to pay compensation for injuries 

to workers (Section 18) 

Medical and other expenses (Sch. 1 cl. 17(1)) 

No material change from previous clause. 

Expenses that are medical and health expenses (Clause 72) 

 

Terms used (section 5(1)) 

Medical and other expenses (Sch. 1 cl. 17(1)) 

 

Includes treatment and maintenance in a nursing home, as 

defined in the Private Hospitals and Health Services Act 1927 

where a worker certified by a medical practitioner as  

 being permanently totally incapacitated for work; and  

 requiring continuing treatment and maintenance that 

cannot be administered in the worker’s domestic 

environment 

Requirement that medical and health expenses be 

reasonable (Clause 73) 

 

Medical and other expenses (Sch. 1 cl. 17) 

 

States that it must be reasonably necessary for the worker to 

incur the expense. 

It is not clear yet whether this will impact current case law 

(namely Napier) on the relevant considerations of what 

should be considered ‘reasonable’. 
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Minister may fix maximum amounts for medical and health 

expenses (Section 74)  

 

Regulations (Section 292(2)) 

 

Self-explanatory. 

Eligibility to provide compensable medical and health 

services (Clause 75) 

 

Terms used (section 5(1)) 

 

Regulations (sections 292(2)) 

Travelling expenses (Sch. 1  cl 19 cl. 17(1)) 

The ‘eligibility’ criteria for the person provided the medical 

service needs to be specified. 

This could impact ‘massage’ type services that are often 

claimed but we will need to see. 

General limit on compensation for medical and health 

expenses (Clause 76) 

 

Medical and other expenses (Sch. 1 cl. 17(1)) The increase is unlikely to have any material impact as the 

discretionary increase in the current Act was usually 

exercised in any event. 

Notice to worker that 60% of general limit reached (Clause 

77) 

 

Expenses exceeding those provided by cl. 17(1) 

(Sch. 1 cl. 18A(4)) 

Requires notice of 60% of the health expenses general limit 

amount within 14 days of it being reached. 

Standard increase in compensation limit (Clause 78) Expenses exceeding those provided by cl. 17(1) 

(Sch. 1 cl. 18A(1b), 18(1CA), (2)) 

This is similar to the current provisions. 

Increase for special expenses in the medical and health 

expenses general limit amount (Clause 79) 

Expenses exceeding those provided by cl. 17(1) 

(Sch. 1 cl. 18A(1C), (1d), (2), (2aa)) 

Increase for special expenses 

Assessment of degree of permanent impairment for 

special increase (Clause 80) 

 

Expenses exceeding those provided by cl. 17(1) 

(Sch. 1 cl. 18A(2aa)) 

 

Takes the form of the current Clause 18A requirement of 15% 

WPI threshold to get the increase, however the worker must 

provide the employer with notice of their intention to apply for 

the special increase with the 15% WPI assessment. 

The employer then has 14 days from when the notice is given 

by the worker to dispute the assessment otherwise the 15% 

WPI assessment will be taken to be accepted. 
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Procedurally, employers and insurers will need to ensure that 

if there is potential that the worker’s WPI is below 15% they 

will need to raise this dispute within the 14 days or will appear 

to be barred from arguing this. 

Effect of participation in catastrophic injuries support 

scheme (Clause 81) 

 

No corresponding section The employer of a worker ceases to be liable for medical and 

health expenses compensation to the extent that the 

compensation is for expenses incurred or to be incurred after 

the worker becomes a participant in the catastrophic injuries 

support scheme under the Motor Vehicle and Workplace 

Accidents (Catastrophic Injuries) Act 2016 

The employer could however still be liable for residual 

expenses not caught by the relevant scheme and may still 

want some overview of some of the treatment interventions to 

assess economic loss. 

Would this extend to common law? 

Term used: miscellaneous expense (Clause 82) No corresponding section See comments below 

Compensation for reasonable miscellaneous expenses 

(Clause 83) 

 

Medical and other expenses (Sch. 1 cl. 17 (1aa), (3)-

(6)) 

 

Expenses such as first aid and emergency transport, 

wheelchair etc, surgical appliance or artificial limb, repair or 

replacement of clothing, artificial aid, travel and assessment 

of degree of permanent impairment as provided by Clause 92 

are all expenses that will need to be made if a ‘reasonable 

miscellaneous expense’ over and above the prescribed 

amount for medical expenses   

Expenses that are miscellaneous expenses 

(Clause 84) 

 

Medical and other expenses (Sch. 1 cl. 17(1aa), (3)-

(6)) 

 

 

Miscellaneous expenses captured include: 

 first aid and emergency transport, as provided by 

section 86; and 

 a wheelchair or similar appliance, as provided by section 

87; 
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 a surgical appliance or artificial limb, as provided by 

section 88; 

 repair or replacement of clothing damaged or destroyed, 

as provided by section 89;  

 repair or replacement of an artificial aid damaged or 

destroyed, as provided by section 90;  

 travel, as provided by section 91;  

 assessment of degree of permanent impairment as 

provided by section 92 

Requirement that miscellaneous expenses be reasonable 

(Clause 85) 

Medical and other expenses (Sch. 1 cl. 17) Much like the reasonable considerations for medical 

expenses, it must be ‘reasonably necessary’ and the amount 

of the expense must be ‘reasonable’. 

First aid and emergency transport (Clause 86) Medical and other expenses (Sch. 1 cl. 17(1)) Includes first aid and emergency transport for the worker to a 

hospital or place for medical treatment. 

Wheelchair (Clause 87) 

 

Medical and other expenses (Sch. 1 cl. 17(4)) 

 

This expense only applies for worker who have suffered loss 

of both legs or paralysis of both legs.  

Surgical appliance or artificial limb (Clause 88) 

 

Medical and other expenses (Sch. 1 cl. 17(5)) 

 

Must be for providing a worker with a suitable surgical 

appliance or artificial limb with the only limiting factors being 

they must be capable of relieving any effect of the worker’s 

injury and complies with any standard prescribed by the 

regulations. 

This has the ability to be given quite a range of application 

particularly the ‘surgical appliance’ which is not defined. 

Clothing (Clause 89) 

 

Medical and other expenses (Sch. 1 cl. 17(6)) Must be damage resulting from the accident and not the 

injury. 
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Repair or replacement of artificial aids 

(Clause 90) 

Medical and other expenses (Sch. 1 cl. 17(3)) The same consideration applied to clause 89. 

Travel (Clause 91) Travelling expenses (Sch. 1 cl. 19) This introduces a potential wider application to travel 

expenses noting it can apply to travel that the worker 

establishes is necessary in the particular circumstances of the 

case. 

This may be a contentious part of this clause. Can a worker 

apply to travel to seek the worker’s appointed lawyer, travel to 

hearings? 

Assessment of permanent impairment (Clause 92) 

 

Medical and other expenses (Sch. 1 cl. 17(1aa)) This clause is consistent with current provisions as to 

expenses payable for impairment assessments including 

assessment when the worker was not found to be at MMI. 

Effect of participation in catastrophic injuries support 

scheme (Clause 93) 

No corresponding section The employer is not liable for miscellaneous expenses 

incurred or to be incurred after the worker becomes a 

participant in the catastrophic injuries support scheme under 

the Motor Vehicle and Workplace Accidents (Catastrophic 

Injuries) Act 2016. 

Entitlement to lump sum permanent impairment 

compensation (Clause 94) 

Permanent impairments in Sch. 2, worker may 

elect to get lump sum for (Section 31C) 
The permanent impairment compensation is only payable 

under this Division as a lump sum amount for permanent 

impairment suffered by a worker as a result of an injury that is 

personal injury by accident. 

Amount of permanent impairment compensation based on 

degree of permanent impairment (Clause 95) 

Permanent impairments in Sch. 2, worker may 

elect to get lump sum for (Section 31C) 

Nothing to note. 

Worker’s degree of permanent impairment (Clause 96) No corresponding section Makes provision for agreement of the permanent impairment 

and failing this determination by an Arbitrator. 
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Limit on permanent impairment compensation (Clause 97) Limit on compensation for worker electing under 

s. 31H (Section 31J) 
No material change 

Calculating permanent impairment compensation (Clause 

98) 

Permanent impairments in Sch. 2, worker may 

elect to get lump sum for (Section 31C) 

Permanent impairments in Sch. 2, assessment of 

degree of (Section 31D) 

Table of compensation payable (Sch. 2) 

 

No material change 

Further permanent impairment from subsequent injury 

(Clause 99) 

Further loss of use of part or faculty of body due 

to subsequent injury, compensation for (Section 

31G) 

No material change but the new provision states each further 

impairment must be calculated on the basis of the permanent 

impairment applying on the day on which each such 

subsequently compensable injury occurred.  

Compensable impairment not to exceed 100% (Clause 100) Further loss of use of part or faculty of body due 

to subsequent injury, compensation for (Section 

31G) 

Same as previous section 31G. 

Special provisions for AIDS (Clause 101) AIDS, compensation for (Section 31F) Draft bill amends the infection to have occurred on the day on 

which a medical practitioner certifies the worker has 

contracted AIDS instead of the day on which the worker 

contracted the HIV infection.   

Draft bill does not include specific section that disentitles the 

worker to compensation under this Division if worker 

contracts an impairment that is AIDS which resulted from the 

unlawful use of any prohibited drug or form voluntary sexual 

activity.   

Agreement as to degree of permanent impairment (Clause 

102) 

Permanent impairments in Sch. 2, assessment of 

degree of (Section 31D) 
Requires the worker who wants to be eligible for permanent 

impairment compensation to have the degree of permanent 

impairment assessed and give the employer a copy of the 

assessment together with a permanent impairment notice in 
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the approved form requesting the employer indicate whether 

or not they agree with the assessed degree of impairment. 

Within 28 days of being given the notice the employer must 

notify the worker that they do not agree and request a further 

assessment at the employer’s cost. 

This is another provision requiring actions by the employer 

and insurer within strict time frame in the event that the 

degree of permanent impairment is not accepted. 

Determination by arbitrator when worker and employer fail 

to agree degree of permanent impairment (Clause 103) 

Permanent impairments in Sch. 2, assessment of 

degree of (Section 31D) 
It is expressly stated that an Arbitrator can make a 

determination for the degree of permanent impairment that is 

contrary to any assessment before them. 

If the degree of impairment is not determined to be less than 

the original assessment then the employer will have to pay all 

costs and expenses connected to the dispute.  

Division 7- Lump sum compensation for noise-induced 

hearing loss- Terms used (Clause 104) 

  

No corresponding section Definition section for noise induced hearing loss which 

expands the definitions from the current Act.   

Lump sum compensation for noise-induced hearing loss 

(Clause 105) 

 

Terms used (Section 5(1)) 

 

Noise induced hearing loss, worker may elect to 

get lump sum for in some cases (Section 31E) 

This section is an amalgamation of the previous hearing loss 

provisions. 

Compensation under the current Act is payable after an 

election is made by the worker.  An election can only be 

made if the worker and the employer agree as to the worker’s 

degree of impairment, or otherwise, a determination has been 

made pursuant to s.31D(4) in respect of the worker’s degree 

of permanent impairment resulting from the injury concerned. 

The new provisions say that lump sum compensation is 

payable where the worker suffer noise induced hearing loss 

(NIHL) that is due to the nature of their employment with the 

employer.  This is taken to be an injury from employment with 

the employer. 
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This seems to remove an administrative part of this process.  

For employers, this potentially means more claims and 

litigation, as the new provision removes the need for that 

determination or agreement with the employer. 

Minimum compensable hearing loss (Clause 106) No corresponding section  The thresholds for noise induced hearing loss remain the 

same. 

Calculation of amount of compensation (Clause 107) 

 

Noise induced hearing loss, worker may elect to 

get lump sum for in some cases (Section 31E) 

 

The changes split the provisions at s.31E into a series of 

sections.  

The proposed new section sets out the calculation for 

assessing noise induced hearing loss (both initial and further), 

rather than going to Schedule 2 of the Act to determine 

compensation to be awarded. 

The proposed changes provide that the worker’s entitlements 

cease when the maximum amount of compensation is 

exhausted.  

Assessment and evidence of noise-induced hearing loss 

(Clause 108) 

No corresponding section While the thresholds remain the same, it has been proposed 

that where a further audiometric test indicates 10% hearing 

loss that will now be prima facie evidence of a NIHL claim. 

Apportionment of NIHL compensation between employers 

(Clause 109) 

No corresponding section Similar to the present provisions, liability for NIHL will be 

apportioned between employers proportionate to the period of 

employment, subject to hearing tests conducted within a 10 

year period.  Potentially each employer/insurer on risk may be 

responsible for paying their apportionment of an undisputed 

claim, pending the regulations 

Disputes about hearing loss (Clause 110) No corresponding section If either party dispute the hearing loss they will bear the costs 

of further testing. The onus will now be on the 

employer/insurer to establish it is not work related following 

an audiometric test. 
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However, the burden of obtaining evidence to establish 

causation of a NIHL claim is proposed to shift to a worker 

where they have a single audiometric test of 10% and it is 

disputed to be related to their employment. 

It has also been proposed an employer/insurer may dispute 

NIHL claims, with an assessment from an ENT/audiologist 

within a prescribed timeframe. There will be a decision 

making timeframe prescribed by the regulations. The current 

provisions do not specify a timeframe for NIHL claims. 

Regulations (Clause 111) 

 

No corresponding section WorkCover WA may also have the power to deem a 

workplace to be one where audiometric testing must occur, 

rather than leaving this to the discretion of individual 

employers to determine, leading to additional cost to 

employers. 

WorkCover WA may require that employers keep thorough 

records relating to NIHL assessments, which will be good in 

terms of monitoring deterioration of hearing in employees, 

however, it may be costly for employers to maintain those 

records. 

The regulations may also instigate timeframes for making 

decisions and payment of compensation, which may make it 

difficult for employers and insurers to properly investigate 

claims for NIHL. 

WorkCover is now intending to be less involved in the claims 

process. Any disputes however can be determined by the 

Conciliation and Arbitration services. 

Division 8- Compensation for dust disease- Terms used 

(Clause 112) 

No corresponding section No material change. 

Dust disease taken to be from certain employment (Clause 

113) 

Pneumoconiosis, mesothelioma, lung cancer or 

diffuse pleural fibrosis (Section 33) 
The new provisions provide that if a person suffers a dust 

disease, and at any time during their employment, they were 

exposed to dusts, the injury is assumed to be from that 
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Diseases in Sch. 3 deemed due to employment in 

process in Sch. 3 (Section 44) 

 

Specified industrial diseases (Sch. 3) 

 

employment.  The amendment removes the requirement that 

the worker prove that they have not been absent from the 

state or been employed in employment of a nature which 

would have exposed them to a dust disease.  

The burden falls on the employer to prove that the dust 

disease is not related to the worker’s employment. 

Day on which dust disease injury is suffered (Clause 114) No corresponding section This new section provides that either the day on which the 

dust disease was suffered is either the day on which the 

worker becomes totally or partially incapacitated for work or a 

Dust Disease Medical Panel can determine the day on which 

the injury was suffered. 

This will have consequences for employers with respect to 

determining liability, particularly where there are multiple 

employers on risk. 

Dust diseases taken to be single injury (Clause 15) Compensation limited to prescribed amount 

(Section 46) 

Exceptions to cessation of weekly payments by 

reason of age (Sch. 5 cl 1A) 

The proposed clause 115 provides that a dust disease, 

whether resulting from employment with one employer or with 

different employers are to be taken as being a single injury for 

the purposes of the Act, even if more than one dust disease is 

suffered.  This appears to be reflective and a simplification of 

the current section 46, which operates to restrict the 

compensation to be paid to a worker who has suffered 

multiple specified diseases to one prescribed amount. 

Entitlement to lump sum compensation for permanent 

impairment from dust disease (Clause 116) 

Exceptions to cessation of weekly payments by 

reason of age (Sch. 5 cl. 1 and 4)  
The new provision provides that a worker who suffers an 

injury by dust disease that results in some degree of 

permanent impairment is entitled to lump sum compensation 

under that section.  The amount of lump sum compensation 

to which the worker is entitled is 30% or a greater percentage, 

if any, prescribed by the regulations or the general maximum 

amount applying on the day on which the determination of a 

dust disease medical panel us made. 
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No entitlement to compensation until Panel determination 

(Clause 117) 

Claim under s. 33 or 34, referring worker to 

medical panel (Section 36) 

 

Questions to be determined by medical panel 

(Section 38) 

No material change. 

Claiming dust disease compensation (Clause 118) No corresponding section The new provision provides that a decision as to liability must 

be made within 14 days of the determination of the Industrial 

Disease Medical Panel, rather than the usual 14 days after 

the claim is given to the insurer or self-insurer.   

Compensation claims to be referred to CEO 

(Clause 119) 

Claim under s. 33 or 34, referring worker to 

medical panel (Section 36)  

 

No material change. 

Referral of claim to Panel (Clause 120) 

 

Claim under s. 33 or 34, referring worker to 

medical panel (Section 36)  

 

Questions to be determined by medical panel 

(Section 38) 

No material change. 

Constitution of Panel (Clause 121) Claim under s. 33 or 34, referring worker to 

medical panel (Section 36) 

No material change. 

Panel practice and procedure (Clause 122) Procedure and powers of panels (Section 145D) No material change. 

Panel powers (Clause 123) Procedure and powers of panels (Section 145D) 

 

Oral submission to medical panel by medical 

practitioner (Section 37) 

No material change. 
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Questions to be determined by medical panel 

(Section 38) 

Determination of Panel (Clause 124) Determinations (Section 145E) The decisions made by the Industrial Disease Medical Panel 

are final and binding on the work, the employer and any court 

or tribunal.  Previously, under Part 3 Division 3 the decision of 

the RDMP was binding only on tribunals. 

Effect of determination (Clause 125) 

 

Questions to be determined by medical panel 

(Section 28(4)) 

 

Determination (Section 145E(6) and (8)) 

No change. 

Variation or remaking of determination (Clause 126) Reconsidering determinations (Section 145F) No change. 

Remuneration and allowances of Panel members (Clause 

127) 

Remuneration (Section 145G) No change. 

Division 9- Compensation for death of worker- Terms used 

(Clause 128) 

Terms used (Section 72C) 

 

Partners, children and prescribed family members 

(Sch. 1A cl. 2) 

 

Dependants (Sch. 1A cl 3) 

 

Lump sum entitlement (Sch. 1A cl 4) 

 

Child’s allowance (Sch. 1A cl 5) 

This section amalgamates definitions into one section.  There 

is no material change. 
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Compensation only payable as provided by compensation 

order (Clause 129) 

 

72H(2). Resolution of claim (Sections 72H(2), (7) 

and (8)) 

No material change. 

Lump sum compensation for death resulting from injury 

(Clause 130) 

Lump sum compensation for partners, children 

and others (Sch. 1A cl. 7) 

No material change. 

Allowance for eligible dependent children (Clause 131) Allowance for children (Sch. 1A cl. 8) No material change. 

Funeral and medical expenses (Section 132) Funeral and medical expenses (Sch. 1A cl.9) No material change. 

Lump sum compensation for death not resulting from 

injury (Clause 133) 

Application of this Division (Sch. 1A cl. 10) 

 

Lump sum compensation for partners and children 

(Sch. 1A cl. 11) 

No material change. 

Claim for compensation under this Division 

(Clause 134) 

Claims for compensation for dependants and 

others 

(Section 72E) 

 

The 12 month time limit is included in clause of the draft bill 

rather than referenced to s178 the Act.   

Otherwise no material changed. 

Claims procedure: insured employer (Clause 135)  Claims procedure where employer insured 

(Section 72F) 

No material change. 
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Claims procedure: self-insurer or uninsured employer 

(Clause 136) 

Claims procedure where employer is self-insured 

or uninsured (Section 72G) 
No material change. 

Determination of claim by arbitrator (Clause 137) Resolution of claim (Section 72H)  The current Act provides that where an application has been 

made, if liability is accepted the insurer may pay limited 

compensation without an order.  The new provisions provide 

that an order for all compensation to be paid.     

This will potentially make it administratively burdensome for 

insurers and employers in circumstances where it is decided 

that compensation is payable.   

Manner of payment: lump sum compensation (Clause 138) Manner of payment of lump sum compensation 

(Section 72I) 

No material change. 

Manner of payment: child’s allowance (Clause 139) Manner of payment of child’s allowance (Section 

72J) 

No material change. 

Effect of recovery of damages on applying trust money 

(Clause 140) 

Effect of recovery of damages on moneys held in 

Trust Account (Section 72K) 
The amendment uses a wider definition for settlement, to 

encompass an offer of compromise, not just settlement by 

acceptance of money paid into court.  Potentially, this will 

encompass agreements in principle, not just for example, a 

settlement by way of deed. 

Application procedure (Clause 141) Application of Part XI to matters under this 

Division (Section 72L) 

 

No material change. 

Inconsistency with other provisions (Clause 142) 

 

Application of this Division (Section 72D) No material change. 
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Recovery of erroneous payments of compensation (Clause 

143) 

Payments to unentitled person, recovery of 

(Section 71) 

The proposed provision removes a clause that provides 

where an order is made to refund erroneous funds, that 

amount is to be excluded from any determinations of the 

claims experience of the employer for the purposes of 

calculating the premium payable by the employer for a policy 

of insurance.   

The removal of this clause effectively takes away 

protection for the employer and could result in premium 

increases. 

Deductions from wages towards compensation not lawful 

(Section 144) 

Deductions from wages towards compensation 

not lawful (Clause 302) 
The proposed change increases the fine from $2,000 to 

$10,000.   

Recovery of cost of services provided to worker (Clause 

145) 

Services rendered to worker for which employer 

liable, payment for (Section 82) 

No material change. 

Commuting compensation liabilities by settlement 

agreement  (Clause 146) 

Lump sum in redemption of weekly payments 

(Section 67) 

 

Agreement as to compensation etc., registration 

and effect of memorandum of (Section 76(1)) 

 

Agreements unenforceable unless registered 

under (Section 77) 

The new provisions combine a series of sections around 

settlement, effectively simplifying those provisions and 

mechanisms for settlement. 

The memorandum of agreement will be replaced by a 

settlement agreement as the only way for settlement via a 

lump sum that would discharge an employer’s liability.  This is 

likely to increase the costs claimed for settlement by the 

claimant’s solicitors. 

The new provisions provide that a settlement agreement is of 

no effect unless and until it is registered.  There is no 

requirement for the Director to approve the settlement deed, 

removing the administrative burden on WorkCover, which 

may make the process of registration quicker and speed up 

settlements. 
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Form of settlement agreement (Clause 147) Lump sum in redemption of weekly payments 

(Section 67(6)) 

Agreement as to compensation etc., registration 

and effect of memorandum of (Section 76(1)) 

The memorandum of agreement will be replaced by a 

settlement agreement as the only way for settlement. 

Restrictions on when application for registration of 

settlement agreement can be made (Clause 148) 

Lump sum in redemption of weekly payments 

(Section 67(1)) 

This clause provides for a lump sum redemption for claims 

that have been accepted and more than 6 months have 

elapsed since the injury. 

However, this clause, as far as we have seen, is the only 

provision that provides a mechanism for employers and 

workers to resolve a workers compensation claim, where a 

worker does not elect to pursue common law damages. 

There is no specific clause that provides for a settlement of 

claims where liability is disputed, and this will prove 

problematic for the efficient disposal of claims with litigation 

risks involved for both parties. 

Lump sum compensation required to be included in 

settlement agreement (Clause 149) 

Agreement as to compensation etc., registration 

and effect of memorandum of (Section 76(1) and 

(2)) 

 

Election under s. 31C or 31E (Section 31H) 

No material change. 

Effect on settlement of participation in catastrophic 

injuries support scheme (Clause 150) 

No corresponding section The current Motor Vehicle (Catastrophic Injuries) Act 2016 is 

proposed to be amended to provide a scheme for the lifetime 

care and support of certain people catastrophically injured in 

motor vehicle or workplace accidents.  

This proposed amendment would be not only favourable to 

catastrophically injured workers, but also favourable to 

employers and workers’ compensation insurers.  If 

catastrophically injured workers had access to the 

Catastrophic Injuries Support Scheme (‘Scheme’), it could 

reduce what the employer/insurer has to pay, as the employer 

of a worker ceases to be liable for medical and health 
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expenses compensation and also miscellaneous expenses 

compensation, to the extent that the compensation is for 

expenses incurred, or to be incurred, after the worker 

becomes a participant in the Scheme.  A settlement 

agreement could not include compensation for medical and 

health expenses or miscellaneous expenses compensation, 

which the employer would have been liable to if the worker 

has become a participant in the Scheme. 

Applying for registration of settlement agreement (Clause 

151) 

Agreement as to compensation etc., registration 

and effect of memorandum of (Section 76(1)) 

 

Election under s. 31C or 31E (Section 31H) 

No material change. 

Settlement agreement cannot apply to common law 

damages (Clause 152) 

Both damages and workers’ compensation not 

Recoverable (Section 92H) 

The settlement pathways for an employer’s liability for 

workers compensation entitlements and damages will be 

separated. 

A workers compensation settlement cannot include an 

amount for damages or alter the employer’s liability to pay 

damages.  

This will prevent common law settlements where the worker 

does not meet the 15% threshold to pursue a common law 

claim.  

This change will have an impact on the mode of settlement 

for future claims given s.92(f) agreements are used frequently 

to extinguish a worker’s common law rights in circumstances 

where an election is not registered.  The risk is that there may 

be circumstances in which a worker, who has settled their 

claim, may later, try to pursue common law proceedings, at a 

cost to employers. 

Scrutiny by Director of settlement agreement (Clause 153)  Agreement as to compensation etc., registration 

and effect of memorandum of (Section 76) 

No material change. 
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Cancellation of registration of settlement agreement 

(Clause 154) 

Agreement as to compensation etc., registration 

and effect of memorandum of (Section 76(8)) 
No material change. 

Implementation of settlement agreement (Clause 155) Lump sum in redemption of weekly payments 

(Section 67(5) and (7)) 

Consistent with the current Act, the settlement amount must 

be made within 14 days of registration of the agreement.  

Unlike the current act, the proposed amendment says that in 

circumstances where another law prevents payment of the 

settlement funds within the 14 day period, an employer has 7 

days after payment is permitted under that other law.  

Presumably, this is to take into account delays with notices 

from Centrelink or Medicare and the obligations employers 

have to those authorities. 

The penalty for non-compliance with this section has been 

increased from $2,000 to $10,000, presumably to encourage 

employers to comply with the Act. 

Limit on lump sum compensation included in settlement 

agreement (Clause 156) 

Limit on compensation for worker electing under 

s. 31H (Section 31J) 

No material change, although the wording refers to the 

income compensation general limit amount, rather than the 

prescribed amount. 
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Terms used (Clause 157)  

New provision adding 2 new definitions. 

employment obligation period and 

treating medical practitioner  

s 155 Definitions of terms under Injury Management 

section.  

s 84AA Employer to keep position available during 

worker’s incapacity  

 Removes definition of code, injury management system 

and return to work program. 

 Modifies and simplifies the definition of treating medical 

practitioner to be the worker’s treating medical 

practitioner 

 Defines employment obligation period as 12 months 

beginning on the day on which the worker first has an 

incapacity for work as a result of the injury.   

 Where s84AA(4) required that when calculating the 12 

months mentioned in (1), any period of total capacity for 

work is not to be included, the new definition and where 

it applies in cl 166 do not include that requirement. 

Employer must establish Injury Management System 

(Clause 158) 
s 155 Definition of terms under Injury Management 

section.  

s 155B employer’s duties to establish an injury 

management system 

 Expands on the definition of Injury Management System 

contained in s155, to mean a process setting out the 

steps to be followed when there is an injury.  

 Sets out the obligation of employer to ensure an injury 

management system is implemented in accordance with 

the regulations in a document which is available to 

workers. 

 Provides that the regulations may deal with the content 

and implementation of an injury management system. 

 Increases the penalty from $2,000 to $5,000.  

 This will ensure the Act flows in relation to the 

procedures for the employers’ and insurers’ obligations 

with respect to return work and Arbitrators’ powers with 

respect to worker non-compliance.  
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 In our view, this is a positive change as the Act will have 

a more logical structure. 

Duty of employer to establish and implement return to 

work program (clause 159) 
s 155C employer’s duties to provide return to work 

programs 

 Defines return to work program to mean a program 

assisting an injured worker to return to work in a timely, 

safe and durable way. 

 Essentially does not alter the effect of s155C(1)(a) and 

(b) but adds an additional proviso that a return to work 

program is to be established as soon as practicable 

after the day on which an arbitrator determines, or the 

parties agree, that the worker has suffered a 

compensable injury and is partially incapacitated for 

work.  

 Requires the return to work program to be, as far as is 

reasonably practicable, established in consultation with 

the injured worker.  This is an area that may lead to an 

area of dispute as to what is reasonably practicable and 

whether the injured worker or employer are being 

unreasonable.   

 Does not require a return to work program to be 

established for a worker who has returned to work 

unless the worker has a partial capacity or in 

circumstances prescribed the regulations.  

 Unlike the current s155C(2)(a) of the current Act it is 

not a requirement that the worker has returned to 

the position held prior to the injury, only that the 

worker has returned to work. 

 The regulations may specify minimum standards or 

requirements and may require the return to work 

program to be in the approved form or include 

prescribed provisions. 
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 Penalties increased from $2,000 to $5,000.  

Employer may be ordered to establish and implement 

return to work program (clause 160) 
s 156B provides an arbitrator with the power to require 

a worker to participate in a return to work program, at 

the request of a worker or an arbitrator. 

 Cl 160 provides that a worker (only) can apply to an 

arbitrator for an order requiring the employer to establish 

and implement a return to work program or alter the 

terms of a return to work program.  

 It gives an arbitrator the power to require the 

establishment of a return to work program if satisfied 

that the worker has suffered a compensable injury, and 

is partially incapacitated, and the employer has failed to 

comply with the requirement of cl 159 to establish a 

return to work program. 

 An arbitrator may require the employer to alter the terms 

of the return to work program if satisfied that the 

obligations placed on the worker are unreasonable.  

Duties of Insurer (clause 161) S 155D Insurer’s duties to make each employer aware 

of their obligations to establish an injury management 

system and return to work program 

 Modifies s155D(1) such that when issuing  or renewing 

an insurance policy, the insurer must give the employer 

written notice of the employer’s duties under cl 159, and 

provides a penalty of $5,000.  

 Does not vary the existing s155D (2) other than to add a 

penalty of $10,000. 

 Does not vary the existing s155D (3) other than to no 

longer stipulate a time frame within which to take such 

action as is reasonable and to increase the penalty from 

$2,000 to $10,000.  
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Worker’s duties (clause 162) 

This is a new provision which imposes a positive obligation on 

a worker to cooperate and participate in a return to work 

program and comply with reasonable obligations 

S156B Arbitrators’ powers as to return to work 

programs 

 Requires that the injured worker must, in cooperation 

with the employer, make reasonable efforts to return to 

work, participate and cooperate in the establishment of 

the return to work program, comply with reasonable 

obligations, including undertake workplace rehabilitation, 

must comply with any requirement to attend a return to 

work case conference and must participate and 

cooperate in the conference.  

 The worker must give each progress certificate of 

capacity to his employer or the insurer within 7 days 

after the certificate is given to the worker.  

 An issue may arise about the utility of the section unless 

clear provision is made for an arbitrator to make orders 

dealing with situations of compliance. It would be 

beneficial if conciliation officers had the power to make 

interim suspension orders under this section.  

 

Consequences of refusal or failure to comply with clause 

162 (Clause 163) 
S 72B Suspending entitlement for not participating in 

return to work program   

S 156B Arbitrators’ powers as to return to work 

programs 

 Provides that if an arbitrator is satisfied that a worker 

without reasonable excuse, refuses or has failed to 

comply with a duty under Cl 162, the arbitrator may 

order the worker to comply and/or order that payment of 

income compensation be suspended.  

 If income compensation suspension is ordered it is from 

the date of the order until the earliest of, the day 

specified in the order as the day on which the order 

ceases to have effect, the day on which the order is 

revoked by an arbitrator, the day on which the worker’s 

entitlement to income compensation ceases pursuant to 

subsection (3). 

 Subsection (3) provides that if a worker refuses or fails 

to comply with the orders for a period of 1 month or such 

time as the arbitrator orders, an arbitrator may order that 

the worker ceases to be entitled to income 

compensation in respect of the injury, unless the worker 
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satisfies the arbitrator that the worker had a reasonable 

excuse for refusing or failing to comply.  

 This requirement puts the onus on the worker to comply 

with the return to work requirements and also provides 

an avenue to bring an application where a worker is not 

cooperating or being unreasonable.  

 As noted above, it would be beneficial if conciliation 

officers had the power to make interim suspension 

orders under this section.  Otherwise situations will 

almost certainly arise where workers are compliant for a 

short period after orders are made and then revert to 

non-compliance.  

 

Return to work case conferences (Clause 164) 

New provisions relating to a worker's attendance at, and the 

conduct of, return to work case conferences to facilitate return 

to work. 

 

Currently whilst utilised as a part of the worker' 

compensation scheme, case conferences have no 

legislative authority, and a worker cannot be 

compelled to attend. 

 This will assist supporting the worker’s recovery and 

enhancing opportunities for the worker’s return to work.  

 It will also impose a duty on the worker to comply 

and to participate and cooperate in the return to 

work case conference, which will hopefully assist in 

expediting worker’s returning back to work 

 The worker must be given written notice specifying the 

time and place of the conference, whether they must 

attend in person or may participate by video link, audio 

link or other electronic means and that the worker must 

participate and cooperate in the conference.  

 Regulations may provide the maximum number of times 

and frequency a worker is required to participate in a 

return to work case conference, the conduct of the 

conference, the matters that may be discussed, and the 

persons who may attend or participate. 



 

 60  

Consultation Draft Bill Current Act HW Commentary 

Suitable employment (clause 165) 

This is a new provision 

Key terms 'return to work', 'suitable employment' and ‘suitable 

duties’ are defined and clarified. 

 

To be added to s5(1) definitions after the definition for 

return to work 

The Act currently defines 'return to work' as returned 

to the worker's original position, or work for which the 

worker is qualified and capable of performing. 

The return to work provisions of the current Act are 

silent on the suitability of employment offered and do 

not expressly recognise paid alternative positions 

created for a worker to accommodate their restrictions. 

 Income compensation to cease after provision of 

approved form to worker. 

 Relates to a worker with an incapacity for work.  It does 

not state that it has to be total or partial, just an 

incapacity.  

 The definition of ‘return to work’ contained in section 5 

will be read in conjunction with the definition of ‘suitable 

employment’ contained in section 165 which provides 

for a more comprehensive definition. 

 ‘Suitable employment’ means employment with any 

employer performing ‘suitable duties’ and includes 

employment with any employer in a position modified or 

created for the worker.  

 ‘suitable duties’ include duties undertaken in the position 

in which the worker was employed immediately before 

having an incapacity for work in respect of which the 

amount of time the worker performs the duties, or the 

range of duties the worker performs, is increased in 

stages according to a return to work program.  

 Suitable duties also include any period of time the 

worker is engaged in suitable training or vocational re-

education.  

 Suitable duties do not include duties that, having regard 

to the nature of the employer’s trade or business, are of 

a merely token nature or do not involve useful work. 

 The addition of ‘suitable employment’ will provide 

additional avenues for an employer to modify or create a 

suitable role for a worker, which would constitute a 

‘return to work’ for the purposes of the Act and bring the 

entitlement to ongoing weekly payments to an end.  

 In addition, it will bring the entitlement for weekly 

payments to an end during return to work programs and 

participation in training or re-education.   
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 The definition of ‘suitable employment’ will provide more 

clarity for stakeholders as to what suitable duties a 

worker with a partial incapacity can perform in order to 

return to work. 

Employer must make employment available during 

incapacity (Clause 166) 
S 84AA Employer to keep position available during 

worker’s incapacity 

 This clause essentially maintains the existing obligation 

for employers to make a worker’s pre-injury position 

available or provide suitable alternative employment 
during the obligation period (12 months beginning on 

the date of incapacity). 

 This time period does not apply if the worker is lawfully 

dismissed.   

Host must cooperate with labour hire employer (clause 

167) 

Labour hire & host organisations (cl. 14, 167) 

The obligation of labour hire employers to cover workers who 

are hired to host organisations is maintained. 

A new obligation for host organisations to cooperate with the 

labour hire employer to assist them comply with their injury 

management obligations if a labour hire worker is incapacitated 

for work. 

In many labour hire arrangements workers have been working 

exclusively for a single host or client organisation for an 

extended period when suffering an incapacity for work while 

working for the host. Labour hirers have legislative obligations 

in relation to maintaining employment of the worker and 

implementing return to work programs. Ideally the objective is 

to return the worker to the position they were doing before 

being incapacitated for work, and that requires cooperation and 

involvement of the host. The obligation applies to the extent it is 

reasonable to do so. 

New provision 

No specific requirement for host organisation to assist 

labour hire employers with injury management 

 This new clause now requires host employers to 

cooperate with labour hirers to comply with the latter’s 

obligations to establish and implement return to work 

programs and to make work available. 

 The obvious intention behind this clause is to return 

workers to their previous role in situations where they 

have been working for one host employer for a 

prolonged period. 

 There is no clarity on what ‘cooperation’ means under 

this clause as it is simply stated ‘to the extent that is 

reasonable to do so’.  

 We do not expect that there will be a lot of co-operation 

from host employers to accommodate workers from 

labour hire situations given the vagueness of the clause 

related to co-operation. Particularly in the case where a 

suitable alternative role will need to be developed for a 

worker. 

 Overall we consider this clause is positive as it 

increases rehabilitation options.  
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Dismissal of injured worker (clause 168) 

Specific provision prohibiting a worker's dismissal due to injury. 

A worker cannot be dismissed solely or mainly due to the 

worker's incapacity for work and cannot be dismissed for any 

reason unless the employer has given the worker notice in the 

approved form at least 28 days before the dismissal takes 

effect. These employment protection obligations do not affect 

rights or obligations under other laws. 

S 84AB 

The current provision requiring notice of dismissal is 

intertwined with the employer's obligation to make the 

worker's pre injury position or alternative position 

available for 12 months. 

The current Act requires notice to be sent to 

WorkCover WA before dismissal takes effect. The 

process is unnecessary as WorkCover WA has no 

powers over dismissal or reinstatement. 

 This new clause removes the obligation on the 

employer to provide notice of the dismissal to 

WorkCover which will make the process less 

cumbersome.  

 Providing notice to WorkCover WA was unnecessary in 

our view as WorkCover WA does not have authority with 

respect to industrial matters which is covered by 

industrial relations legislation.  

 Overall we consider this clause is positive for the 

employer. 

Issue of certificate of capacity (Clause 169) 

Role of the worker's treating medical practitioner clarified along 

with the issuing of certificates of capacity. 

Provision for health professionals, other than the worker's 

treating medical practitioner, to issue certificates in prescribed 

circumstances - likely to be limited to minor or short duration 

lost time claims or in remote or regional areas where workers 

may not have access to their treating medical practitioner. 

 

S 57A(1)(b), 57B(1)(b), 61(1) 

Current Act is silent on the coordinating role of a 

worker’s treating medical practitioner in the 

certification and return to work process. 

Only medical practitioners can issue certificates of 

capacity 

 This will allow another health professional, who is 

permitted under the regulations to issue a certificate of 

capacity, and not just the treating medical practitioner.  

 This will make it more difficult for a worker to justify why 

they cannot provide up to date certification.  

 However, it may also mean that health professionals 

such as nurse practitioners are issuing progress medical 

certificates where they do not have continued care of a 

worker. We do not want a situation where workers are 

going to multiple health professionals who do not 

understand the full extent of the history of the injury in 

an attempt to obtain favourable certification. 

 As long as this is limited to minor or short duration lost 

time claims as suggested in the proposed bill we do not 

consider that this will be of any significant detriment to 

employers or insurers.  
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Treating Medical practitioner (clause 170) 

The Bill reinforces worker choice of treating medical practitioner 

New Provision 

By convention an injured worker may attend a medical 

practitioner of his or her choice but the Act does not 

expressly provide for this. 

 This clause essentially reinforces that a worker is 

entitled to attend a medical practitioner of their own 

choice. They do not have to attend an employer 

nominated medical practitioner and this has been usual 

practice in the past. 

 The wording is somewhat ambiguous and workers 

may argue that IMEs are not able to express a view 

on matters covered in CL170(3). 

 Recommend inserting the words ‘Other than in 

accordance with clause 183, an injured worker must 

not…..’ or clarification that this clause only relates to a 

treating medical practitioner as defined win clause 

170(1).  

Prohibition on employer attendance at medical 

examination (clause 171) 

An employer is prohibited from being present at medical 

examinations (a 2021 election commitment). 

New provision 

The current Act does not expressly prohibit employer 

attendance at a worker's medical examination 

This was an election commitment and now the Act will 

specifically prohibit the employer or insurer from attending 

medical examinations. 

This may be detrimental to insurers and employers as the 

medical practitioner will only be relying on the representations 

made by the worker. 

This change does not apply to case conferences, which 

are not a medical examination but a meeting to facilitate the 

return to work process.  

We expect that employers and insurers will still be able to rely 

on these conferences as an opportunity to facilitate a return 

to work and discuss a worker’s current restrictions. 

The insurer and employer will also be able to make contact 

with the medical practitioner following the consultation. 

There should be an obligation imposed on medical 

practitioners providing certification of workers compensation 

matters to discuss their certification with employers and / or 

insurers, particularly if the certification is of total incapacity. 
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Otherwise an obligation to attend a case conference may not 

arise which would be detrimental to insurers and employers. 

 

Provision of workplace rehabilitation services by approved 

workplace rehabilitation provider (clause 172) 

S5(1) definition of vocational rehabilitation, s 156A, 

Sch 1 cl 17(1a) 

Workplace rehabilitation services are categorised as a 

form of compensation 

Provides that the employer must ensure that workplace 

rehabilitation services by an approved workplace 

rehabilitation provider are provide to or for the worker if 

reasonably necessary to do so.  

The employer is liable to pay the costs of the workplace 

rehabilitation services, but is not liable to pay a fee or charge 

to the extent that it exceeds the fee or charge fixed under cl 

181.  

This amendment changes the characterisation of workplace 

rehabilitation as an injury management expense which 

increase claims expenses but facilitate the return of an injured 

worker to work. 

 

Approval of workplace rehabilitation providers (Clause 

173) 

WorkCover WA to continue to approve workplace rehabilitation 

providers 

S 156(1)(a) 

The current Act sets out requirements for approval of 

providers by WorkCover WA, along with the provision 

of a code of practice. 

There are no new amendments. WorkCover will continue to 

approve providers 

Determination of application for approval (Clause 174) S 156(2) 

Currently when considering whether or not to approve, 

impose conditions or revoke any approval WorkCover 

WA may have regard to performance criteria 

established by an advisory committee and if revoking 

an approval that is subject to conditions, have regard 

The amendment requires that WorkCover must consider an 

application and either refuse or grant approval.  

The onus is on the applicant to satisfy WorkCover WA as to 

any relevant matters.  

Regulations may specify criteria that is to be satisfied for 

approval.  
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to whether there has been compliance with the 

conditions. 

Cl 175 Conditions of approval S 156(1)(a), (3)  

Currently an implied and non-revocable condition of 

approval is limited to, development and content of 

service delivery plans and other requirements 

applicable to rehabilitation providers. 

Expands on the conditions to be placed on an approved 

workplace rehabilitation provider to include: 

 fees and charges will not exceed the fees and 

charges fixed by an order under cl 181; 

 any conditions prescribed by the regulations; and 

 any conditions imposed by WorkCover WA. 

WorkCover WA may provide written notice, imposing or 

varying conditions. 

The conditions may apply, adopt or incorporate any matter 

contained in a document issued or published by WorkCover 

WA or some other person, whether in foract at a particular 

time or from time to time.  

This amendment places the approve workplace rehabilitation 

provider under greater scrutiny and enables WorkCover WA 

to respond to any issues that arise.  

Cl 176 Duration of approval  New provision Provides that approval may be granted for a fixed period 

determined by WorkCover WA or to remain in force 

indefinitely. 

If for a fixed time, approval continues in force until the 

expiration or cancelled sooner.  

If to remain in force indefinitely, approval continues unless 

and until it is cancelled or converted to a fixed period. 
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Provides that WorkCover may, by direction in writing, convert 

an approval from remaining in force indefinitely to an approval 

for a fixed period. 

Cl 177 Suspension or cancellation of approval S156(1)(b) 

Currently WorkCover WA may revoke any approval 

Expands on the previous s156(1)(b) and provides WorkCover 

WA with the power to revoke or suspend an approval and 

outlines the circumstances in which the power can be 

exercised.  

That is if in the opinion of WorkCover WA, an approved 

workplace rehabilitation provider:  

 does not satisfy any of the criteria that must be 

satisfied for grant of approval; or  

 failed to comply with any provision of the Act or 

regulations; or 

 failed to comply with any condition of approval. 

Suspension or cancellation is effected by written notice. 

Approval can also be cancelled at the request of the 

approved workplace rehabilitation provider.  

The effect of this amendment is that it places the onus on the 

approved provider to adhere to the requirements of the 

approval.   

 

Cl 178 Register of approved workplace rehabilitation providers S 156A(1) 

Currently WorkCover is required to provide a list of 

approved providers upon on request 

Requires WorkCover WA to maintain a register of the names 

and contact details of approved workplace rehabilitation 

providers, that must be available for inspection on the 

WorkCover WA website. 

The register may include such other relevant information 

about the approved workplace rehabilitation provider as 
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WorkCover WA considers desirable for assisting interested 

parties to access an approved provider.  

Cl 179 Performance monitoring and review of approved 

workplace rehabilitation providers 

S 156 

Vocational rehabilitation approval process  

Provides WorkCover WA with the ability to monitor and 

review the activities of approved workplace rehabilitation 

providers to determine whether those activities are being 

carried out effectively, economically, and efficiently and in 

compliance with the Act, regulations and any conditions. 

WorkCover may inspect the financial and other records of the 

approved provider.  

Imposes a penalty of $10,000 if a person obstructs or hinders 

a person performing a WorkCover function. 

The approved provider must provide all reasonable 

assistance to WorkCover WA.  

WorkCover WA may publish such reports and other 

information concerning a review as it thinks fit.  

Cl 180 Workplace rehabilitation regulations New provision Provides that regulations may include provisions as to: 

 circumstances in which reasonably necessary for an 

approved provider to provide a workplace 

rehabilitation service; 

 what service can be provided;  

 who can request the provision of workplace 

rehabilitation service and the process for selecting, 

engaging or changing providers; 

 the circumstances in which a workplace 

rehabilitation service should be terminated; and  
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 the maximum amount payable in the aggregate, for 

workplace rehabilitation services in relation to a worker’s 

injury. 

Cl 181 Minister may fix workplace rehabilitation fees and 

charges 

S156A(2), 292(2)(b), Sch 1 cl 17(1a) 

Currently, if not an approved provider or if approved 

and contravene a condition, the fee charged for a 

service is not regarded as a reasonable expense. 

Regulations currently provide that the Governor, on 

recommendation of WorkCover WA may make 

regulations fixing a scale of fees for approved 

vocational providers. 

Sch 1 cl 17 (1a) currently sets a limit on vocational 

rehabilitation as a sum equal to 7% of the prescribed 

amount. 

Provides that the Minister, on the recommendation of 

WorkCover WA, may make an order fixing scales of fees and 

charges for workplace rehabilitation services provided by 

approved providers.  

The fees and charges may be fixed by reference to: 

 the service provided; 

 time spent providing the service; 

 the circumstances in which service provided;  

 the outcome of the service provided; and  

 any other criteria specified in the order.  

The order: 

 may specify requirements for the billing of fees and 

charges; 

 may adopt the provisions of other publications; and  

 is subsidiary legislation. 
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Part 4 Division 1: Preliminary 

Term used: Permanent Impairment Guidelines (clause 

182) 

Clause 182: 

“In this Part - Permanent Impairment Guidelines means 

guidelines in force under in force under section 190(1) as 

applying from time to time”. 

Clause 190(1): 

‘WorkCover WA must issue guidelines (the Permanent 

Impairment Guidelines) that make provision for or with 

respect to the evaluation of a worker’s degree of permanent 

impairment’.  

Terms used - degree of impairment (section 146) 

Section 146 stipulates that the degree of impairment, in 

relation to a worker means the worker’s degree of 

permanent impairment for the purposes of: 

(a) Part III Division 2A (regime for lump sum payments for 

specified injuries); 

(b) Part IV Division 2 sub-division 3 (current common law 

damages scheme); 

(c) Part IXA (specialised retraining programs); and 

(d) Schedule 1 clause 18A (expenses exceeding those 

provided by clause 17(1)).   

The new clause refers to the Permanent Impairment 

Guidelines (and the provisions within those Guidelines for 

evaluating the degree of permanent impairment) rather 

than the degree of impairment as applicable to the various 

parts and divisions of the current Act.   

The intent appears to be to provide one global definition for 

the degree of impairment, in accordance with the 

Permanent Impairment Guidelines.  

Part 4 Division 2: Medical examination of worker 

Power to require medical examination of worker (clause 

183) 

An insurer or self-insurer may require a worker who has 

claimed compensation to undergo a medical examination 

with a medical practitioner engaged and paid for by the 

employer.   

The insurer or self-insurer must disclose any resulting 

report to the worker within 14 days.  

The worker must disclose any resulting report provided to 

the worker to the insurer/ self-insurer within 14 days. 

The regulations may make provision as to the requirements 

an insurer or self-insurer may impose on a worker, and the 

maximum number of and frequency of examinations.  

Medical examination, worker claiming injury may be 

required to attend (section 64) 

Section 64 stipulates that where a worker has given notice 

of an injury, he shall if required by the employer, submit 

himself for examination by a medical practitioner provided 

and paid by the employer.   

Section 64 expressly excludes any entitlement to arrange 

medical examination for election to claim Schedule 2 

claims for lump sum compensation for impairment of the 

back, neck or pelvis. 

Periodical medical examination, workers on weekly 

payments may be required to attend (section 65).   

‘Any worker receiving weekly payments under this Act 

shall, if so required by the employer or, if the employer is 

insured against liability to pay compensation under this 

The new clause clearly stipulates that the insurer and self-

insurer (rather than the employer) may arrange 

examinations. 

The penalty for failing to disclose a report within 14 days 

has been removed which is beneficial to insurers. 

There is no longer a specific exclusion precluding insurers 

arranging medical examination under these provisions 

where the claim is for lump sum compensation to the back, 

neck or pelvis. 

As the proposed regulations have not been published or 

circulated, it remains to be seen how frequently 

examinations can be arranged, what other restrictions may 

be imposed, and how this may impact on claims 

management. 
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Act, the employer’s insurer, from time to time submit 

himself for examination by a medical practitioner provided 

and paid by the employer or insurer, as the case may be’.  

Regulations as to medical examinations (section 66) 

‘A worker shall not be required to submit himself for 

examination by a medical practitioner under section 64 or 

65 otherwise than in accordance with the regulations, nor 

at more frequent intervals than are prescribed, nor more 

often than is prescribed’. 

Additional medical examinations (section 66A) 

Additional medical examinations may be ordered by 

arbitrator.  The regulations may limit the number of 

additional medical examinations that may be required.  

Medical reports, provision of, to worker or employer 

(section 70) 

Section 70(1): where the worker has submitted himself for 

examination by a medical practitioner as required under 

section 64, 65 or 66A, the employer or its insurer is to 

provide the report to the worker within 14 days. Under 

section 70(2) a failure to do so constitutes an offence. 

Section 70(4) provides that a worker must provide the 

employer with any report resulting from an examination 

with a medical practitioner selected by the worker, within 

14 days. 

Of significance, unlike section 70(4) of the current Act, 

there is no requirement that the worker, in turn, disclose 

medical reports received by the worker from a doctor 

chosen by the worker, which is detrimental to the position 

of employers and insurers (although other clauses of the 

draft Bill do enhance the information gathering powers of 

employers and insurers). 

 

Worker contravening requirement for medical 

examination (clause 184)  

This clause stipulates that an arbitrator may order 

suspension (‘suspension order’) of payments of 

compensation and suspend the worker’s entitlement to take 

and prosecute any proceedings under the Act when a 

worker fails to attend a medical examination without 

reasonable excuse or obstructs the examination in any way.  

Suspending etc. entitlement for not undergoing 

medical examination (section 72A) 

Section 72A stipulates that a worker’s entitlement to 

compensation under the Act, and to take and prosecute 

any proceedings under the Act, may be suspended by 

order of an arbitrator if the worker being required by the 

employer under section 64 or section 65 to submit himself 

for examination by a medical practitioner or being required 

The new clause does not introduce any notable changes.  
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An arbitrator must revoke a suspension order if satisfied 

that the worker is no longer contravening the requirement 

for a medical examination.   

If contravention is for longer than 1 month after the 

suspension order was made, an arbitrator may order the 

worker’s entitlement to compensation under the Act ceases 

and the worker’s entitlement to take and prosecute any 

proceedings under the Act ceases.   

‘The worker bears the onus of satisfying an arbitrator that 

the worker had a reasonable excuse for contravening a 

requirement for a medical examination’ (clause 184(7)). 

by an arbitrator to submit himself for an additional medical 

examination (as defined in section 66A(1)) and refuses or 

fails to do so or in any way obstructs the examination.   

An arbitrator is not to make an order if the worker satisfies 

the arbitrator that the worker had a reasonable excuse for 

refusing or failing to submit to the medical examination or 

obstructing the examination.  

If the worker continues or refuses or fails to submit to 

medical examination for one more, or such time as an 

arbitrator otherwise orders, after order is made (for 

suspension) then the worker’s entitlement to 

compensation and to prosecute any proceedings under 

the Act ceases. 

Part 4 Division 3: Assessing degree of permanent 

impairment 

Assessments to which Division applies (clause 185)  

Clause 185 stipulates that Division 3 applies to assessment 

of a worker’s degree of impairment for the purposes of: 

(a) part 2 Division 6 (lump sum compensation for 

permanent impairment from personal injury by 

accident) or Division 8 (compensation for dust 

disease); 

(b) section 80 (assessment of degree of permanent 

impairment for special increase); or 

(c) Part 7 Division 2 (constraints on common law 

proceedings and damages: actions against employer). 

Terms used - degree of impairment (section 146) 

(see discussion above at clause 182)  

Evaluating degree of permanent impairment for Part III 

Div. 2A (section 146B) 

Section 146B applies to an evaluation of a worker’s 

degree of permanent impairment for the purposes of the 

current Part III Div. 2A (current regime for lump sum 

payments for specified injuries). 

Evaluating degree of impairment for Part IXA (section 

146D) 

Evaluating degree of impairment for purposes of 

schedule 1 cl. 18A (clause 146E) 

No substantive change.  

Method of assessment (clause 186) 

Clause 186: 

‘A worker’s degree of permanent impairment must be 

assessed in accordance with the requirements of the 

Evaluating the degree of impairment generally (clause 

146A(1)) 

Section 164A(1): 

No material change; the clause is more condensed and 

simply refers to the requirements of the Permanent 

Impairment Guidelines.    
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Permanent Impairment Guidelines for the evaluation of 

degree of permanent impairment’.  

‘The degree of permanent impairment must be assessed as 

a percentage’. 

‘Subject to sections 146B, 146C, 146D and 146E, a 

worker’s degree of impairment is to be evaluated, as a 

percentage, in accordance with the WorkCover Guides’. 

‘If a worker and the employer do not agree about the 

evaluation of the worker’s degree of impairment, it is to be 

assessed by an approved medical specialist or, if this Act 

so provides, an approved medical specialist panel’. 

‘A request for assessment by an approved medical 

specialist is to be made in accordance with the 

regulations’. 

Assessing degree of permanent impairment when 

multiple injuries arise from single event (clause 187)  

Clause 187: 

Event ‘means anything that results, whether immediately or 

not and whether suddenly or not, in injury to a worker and 

includes continuous or repeated exposure to conditions that 

results in injury to a worker’.  

Subsection 2: 

‘If a worker suffers more than 1 injury arising from a single 

event, the worker’s degree of permanent whole of person 

impairment must be assessed as a degree of permanent 

whole of person impairment resulting from all of the 

worker’s injuries arising from the event’.  

Terms used (section 93H) 

Degree of whole person impairment means ‘the degree 

of permanent whole of person impairment, evaluated as 

described in sections 146A and 146C, resulting from the 

injury or injuries arising from a single event, as defined in 

subsection (2)’.   

Election registration day means ‘means the day on 

which the Director registers the election under 

section 93K(4)(b)’.  

In the definition of degree of permanent whole of person 

impairment in subsection (1) -  

‘event’ means anything that results, whether immediately 

or not, and whether suddenly or not, in an injury or injuries 

of a worker and the term includes continuous or repeated 

exposure to conditions that results in an injury or injuries of 

a worker’. 

No material change, however, the new clause is clearer in 

specifying that there to be a single assessment (for whole 

person impairment threshold purposes) of the degree of 

permanent whole of person impairment resulting from a 

single accident or event, even where multiple injuries are 

sustained. 

Secondary conditions disregarded in certain events 

(clause 188).  

‘Secondary condition means a condition, whether 

psychological, psychiatric or sexual, that, although it may 

Terms used (section 146) 

Section 146(c) defines secondary condition to mean ‘a 

condition, whether psychological, psychiatric, or sexual, 

that, although it may result from the injury or injuries 

The definition of secondary condition has not changed. 

There is no material change in the application of the clause 

to claims for common law damages, and to orders for 

special increase under clause 79(3) (which effectively 

replaces the former Schedule 1, clause 18A). 



 

 73  

Consultation Draft Bill Current Act HW Commentary 

result from an injury, arises as a secondary, or less direct 

consequence of the injury’.   

In assessing a worker’s degree of permanent impairment, 

any secondary condition must be disregarded if the 

assessment is for the purposes of: 

(a) section 80 (assessment of degree of permanent 

impairment for special increase); or  

(b) Part 7 Division 2 (constraints on common law 

proceedings and damages: actions against employer).   

Clause 188 subsection 3: 

‘This section does not prevent a secondary condition from 

contributing in the assessment of damages by a court’.   

concerned, arises as secondary, or less direct, 

consequence of that injury or those injuries’. 

Evaluating degree of impairment for Part IV Div. 2 

Subdivision 3 (section 146C - the 2004 scheme) 

Section 146C relevantly provides that secondary 

conditions are to be disregarded in the evaluation of a 

worker’s degree of permanent impairment under the 

current common law damages scheme, but may be 

considered in the assessment of damages by a court.  

 
Evaluating degree of impairment for Part IXA (section 

146D - specialist retraining programs)  

Section 146D relevantly provides that secondary 

conditions are to be disregarded in the evaluation of a 

worker’s degree of permanent impairment for the purposes 

of specialist retraining programs. 

Evaluating degree of impairment for cl. 18A (Section 

146E) - schedule 1 clause 18A relates to expenses 

exceeding those provided by clause 17(1)). Section 146E 

relevantly provides that in evaluating the degree of 

permanent whole of person impairment of the worker, any 

secondary condition is to be disregarded. 

Notably, clause 188 has no application to claims for lump 

sum compensation for permanent impairment under Part 2 

Division 6 of the draft Bill, and there is no equivalent 

exclusion of secondary conditions for the purposes of such 

assessments. 

However this is already the position under the current 

section 146C.  

 

Assessment to be by approved permanent impairment 

assessor (clause 189) 

Clause 189: 

‘The assessment of a worker’s degree of permanent 

impairment must be by an approved permanent impairment 

assessor except as provided by subjection (2)’. 

Subsection 2 stipulates ‘The assessment of a worker’s 

degree of permanent impairment resulting from a dust 

disease must be made by a Dust Disease Medical Panel’.  

Evaluating the degree of impairment generally (clause 

146A(2)) 

If a worker and the employer do not agree about the 

evaluation of the worker’s degree of impairment, it is to be 

assessed by an approved medical specialist or an 

approved medical specialist panel (if the Act so provides).  

 

The change in terminology from approved medical 

specialist to ‘permanent impairment assessor’ is unlikely to 

be significant (as clause 196 provides this is simply a 

medical practitioner approved by WorkCover WA). 

The removal of referrals to a panel (other than in dust 

disease claims) is likely to have little effect in practice, as 

such referrals were rare. 
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Permanent Impairment Guidelines (clause 190) 

Clause 190:  

‘WorkCover WA must issue guidelines (the Permanent 

Impairment Guidelines) that make provision for or with 

respect to the evaluation of a worker’s degree of permanent 

impairment’.  

The Permanent Impairment Guidelines may adopt the 

provision of other publications.  

WorkCover WA is not required to use the title “Permanent 

Impairment Guidelines” for the guidelines and may issue 

the Permanent Impairment Guidelines under a different title. 

The Interpretation Act 1984 (sections 41, 42, 43 and 44) 

apply.  

WorkCover Guides, the issue of (clause 146R) 

Clause 146R stipulates that WorkCover WA may issue 

directions with respect to the evaluation of degree of 

impairment. 

The directions, and any amendments, are developed in 

consultation with advisory committee appointed under 

section 100A. 

The directions may adopt the provision of other 

publications.  

The Interpretation Act 1984 (sections 41, 42, 43 and 44) 

apply.  

No substantive change resulting from the change in 

terminology.  

Term used:  Requirement for injury to have stabilised 

(clause 191) 

Clause 191: 

An assessment of a worker’s degree of permanent 

impairment may return a finding that the worker’s condition 

has not stabilised, to the extent required, for the purposes 

of assessment in accordance with the permanent 
impairment guidelines (guidelines). 

The guidelines may provide for circumstances in which an 

assessment can be made even though the worker’s 

condition has not stabilised. 

Section 146B to Section 146E 

These sections apply to an evaluation of a worker’s 

degree of permanent impairment for the purposes of Part 

III Division 2A (lump sum payments for specific injuries); 

Part IV Division 2 subdivision 3 work injuries occurring 

after 14 November 2005; Part IXA (specialised retraining 

programs); and Schedule 1 clause 18A (medical and other 

expenses exceeding those provided by clause 17(1) 

i.e.expenses in excess of the prescribed amount for 

medical and like expenses).  

The new clause consolidates and simplifies the existing 

provisions relating to the evaluation of impairment in 

circumstances where an assessment must be made even 

though the worker’s condition has not stabilised. 

Asymptomatic pre-existing disease (clause 192) 

Where assessment of a worker’s degree of permanent 

impairment involves taking into account a recurrence or 

aggravation or acceleration of any pre-existing disease that 

was to any extent asymptomatic before the worker’s injury 

occurred, the permanent impairment guidelines must not 

provide for a deduction to reflect the pre-existing nature of 

Evaluating degree of impairment generally (section 

146A) 

Section 146A(4) is in the same terms (noting the change in 

terminology from WorkCover Guides to permanent 

impairment guidelines). 

No substantive change. 
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that disease to the extent that it was asymptomatic before 

the worker’s injury occurred. 

Request for assessment of permanent impairment 

(clause 193) 

This clause provides that a request for an assessment of a 

worker’s degree of permanent impairment must be made in 

an approved form and contain all the information that is 

required in the approved form. 

It also provides that the regulations may make provision for: 

1 the circumstances in which; and 

2 the persons by whom; 

a request for an assessment can be made. 

It also provides that the regulations may require a worker 

who requests an assessment of his degree of permanent 

impairment to provide information described in the 

regulations for the use of the assessor in dealing with the 

request. 

Evaluating degree of impairment generally (section 

146A) 

Section 146A(3) simply requires a request for an 

assessment by an approved medical specialist is to be 

made in accordance with the regulations.  

This new provision formalises the request for an 

assessment of a worker’s degree of permanent impairment 

by requiring it to be in an approved form (currently the 

request need only be in writing: regulation 18M). 

Notably clause 193(4) makes provision for the regulations 

to require a worker who has requested an assessment to 

provide additional information to the assessor, the nature 

and extent of which will only be able to be identified once 

the regulations are published. 

 

Powers of approved permanent impairment assessors 

(clause 194) 

Clause 194(1) provides that an approved permanent 

impairment assessor conducting an assessment of a 

worker’s degree of permanent impairment may impose 

requirements for the conduct of that assessment that 

include: 

1 requiring the worker to attend at a place specified by the 

assessor for the assessment; 

2 requiring the worker to produce any relevant document 

or provide any relevant information to the assessor; 

Approved medical specialist, powers of (Section 146G) 

Section 146G(1) sets out the approved medical specialist’s 

current powers to require the worker to  attend at a place 

to be examined, submit to an examination, answer 

questions and produce documents to the examiner. 

Section 146G(2) allows for regulations to be made with 

respect to documents to be provided by the worker at any 

assessment requested by the worker. Fines can be 

levelled if the worker does not provide the documents 

sought.   

This provision expands the assessor’s powers to allow the 

assessor to seek information not only from the worker but 

also from the employer, its insurer and WorkCover for the 

purposes of conducting the assessment. 

It should be noted that clause 194(1)(d) confers an 

additional power on the assessor to require the worker to 

undergo specific medical tests, which in our view may raise 

issues of reasonableness if the worker refuses to agree to 

the same. 

Failure to comply with the requirements can result in a fine 

imposed on the employer or insurer. 

The provision providing for a fine to be imposed on the 

worker for failing to comply have been removed and the 

provisions now provide that the assessor may defer making 
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3 requiring the worker to consent to another person who 

has relevant document or information producing that 

document or information to the assessor; 

4 requiring the worker to undergo specific medical tests 

and assessments; 

5 requiring the worker to answer any questions; 

6 requiring the worker to submit to any examination. 

These requirements by the approved medical assessor 

must however be in accordance with the regulations which 

are yet to be promulgated. 

Clause 194(2) empowers the assessor to require the 

employer or the employer’s insurer to produce any relevant 

documents or information to the assessor or consent to 

another person who has any relevant documents or 

information to produce those documents or that information 

to the assessor. 

An employer or insurer who fails to comply with such a 

requirement commits an offence and can be subject to a 

fine of $5,000.   

Clause 194(4) provides that if a worker fails to comply with 

the requirement imposed by an assessor, the assessor may 

defer making the assessment of the worker’s degree of 

permanent impairment until that worker complies with the 

requirement. 

Clause 194(5) provides that regulations may be made for or 

with respect to the period within which a requirement 

imposed by an assessor must be complied with if that 

period is not specified in the requirement.   

Clause 194(7) provides that an assessment is not to be 

vitiated because of an informality or want of form. 

the assessment until the worker complies with the 

requirement. 

We query whether ultimately if the worker fails to comply 

and the assessment is deferred, whether this will constitute 

a failure to undergo a medical examination for the 

purposes of clause 184(2).  



 

 77  

Consultation Draft Bill Current Act HW Commentary 

Report on results of assessment (clause 195) 

Clause 195 provides that a copy of any assessment made 

by a permanent impairment assessor must be given to the 

worker, to the employer and the insurer in the approved 

form. 

The report must include a certificate as to the worker’s 

degree of permanent impairment as assessed, a statement 

of the reasons for the assessor’s conclusions and other 

information required in an approved form. 

It also provides that if the assessment returns a finding that 

the worker’s condition has not stabilised to the extent 

required for an assessment of the worker’s degree of 

permanent impairment, the assessor must also notify the 

worker, the employer and the insurer of that finding. 

WorkCover may require the assessor to fix an error 

apparent on the face of a report. 

Approved medical specialist duties of after making 

assessment (section 146H) 

Section 146H(1) provides that an approved medical 

specialist making an assessment for the purposes of the 

purposes of Part III Division 2A, Part IV Division 2, sub-

division 3, Part IXA or clause 18A is required to give the 

worker and the employer a report as to the worker’s 

degree of impairment including details of the assessment, 

reasons justifying the assessment, and a certificate 

specifying the worker’s degree of impairment. 

Section 146H(2) provides that an approved medical 

specialist providing a certificate for the above parts of the 

Act is required to give each of the worker and the 

employer a report of any relevant details provided by the 

worker and brief reasons justifying the finding that the 

worker’s condition has not stabilised to the extent required 

for a normal evaluation to be made.   

Under the provision WorkCover can currently require an 

assessor to fix a factual error on the face of the record. 

Clause 195 now includes that a report as to a worker’s 

degree of permanent impairment must not only be given to 

the worker and the employer (as per section 146H of the 

current Act) but a copy also has to be provided to the 

insurer. 

It otherwise streamlines and consolidates the existing 

sections and provides for reports to be in the one form. 

While likely to arise in rare cases only, WorkCover can now 

require assessors to fix not only factual errors, but all 

errors, on the face of a report. 

Approval of permanent impairment assessors 

(clause 196) 

This clause provides that WorkCover WA may approve a 

medical practitioner as a permanent impairment assessor 

for the purpose of the Act. 

WorkCover may issue and amend or revoke criteria that 

must be satisfied for the approval of an assessor and an 

application for approval is required in the approved form.   

WorkCover is required to make the criteria available on the 

WorkCover WA website.   

The criteria may apply, adopt or incorporate any matter 

contained in any document issued or published by 

WorkCover WA or some other person.   

Approved medical specialists, designation of (Section 

146F) 

Section 146F(2) requires WorkCover to publish the criteria 

it applies for deciding whether a medical practitioner is 

suitable for designation as an approved medical specialist 

in the Gazette. 

The criteria for the approval of medical practitioners as 

permanent impairment assessors must now be published 

on the WorkCover WA website, rather than in the 

Government Gazette.  

The clause also addresses what is clearly an oversight in 

the current Act whereby it compels WorkCover to consider 

and grant or refuse an application for refusal, whereas 

section 146F currently imposes no such obligation upon 

WorkCover.   
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WorkCover is compelled to consider an application and 

grant or refuse an application.  

Conditions of approval (clause 197) 

Clause 197 provides that approval of a permanent 

impairment assessor is subject to the following conditions 

(which may also be added to or varied): 

 the fees and charges of the assessor will not exceed the 

fees and charges fixed pursuant to order under clause 198; 

 the assessor will comply with the requirements of the 

permanent impairment guidelines; 

 the assessor will comply with any conditions prescribed by 

the regulations, or imposed by WorkCover WA at any time. 

Approved medical specialists, designation of (Section 

146F) 

Section 146F provides that WorkCover WA may require an 

approved medical specialist to enter into a written 

agreement with WorkCover WA about the procedures to 

be followed and the fees to be charged and other matters 

relating to the performance of functions as an approved 

medical specialist.   

The new provisions do not require a written agreement to 

be entered into between WorkCover WA and the 

permanent impairment assessor as under the current Act.  

A seemingly wide range of conditions can now be imposed 

simply by WorkCover providing written notice of the same 

to the approved permanent impairment assessor.   

The requirement that assessors comply with prescribed 

fees and charges is likely to be of benefit to employers, 

insurers and workers. 

Minister may fix scales of fees and charges for 

permanent impairment assessment (clause 198)  

This clause provides that the Minister on the 

recommendations of WorkCover WA may make an order 

fixing scales of fees and charges for services provided by 

approved permanent impairment assessors.   

Regulations (section 292) 

Section 292(3) provides that the Governor on the 

recommendation of WorkCover WA may make regulations 

fixing scales of the maximum fees to be paid to approved 

medical specialists. 

No material change. 

Duration of approval (clause 199) 

WorkCover may grant approval of a permanent impairment 

assessor for an indefinite or fixed period.   

WorkCover is also given the power to cancel an approval or 

convert an indefinite approval into an approval granted for a 

fixed period.   

No equivalent These are new provisions allowing WorkCover to approve 

permanent impairment assessors for a fixed or unlimited 

time.   

 

Suspension or cancellation of approval (clause 200) 

WorkCover may suspend or cancel the approval of the 

permanent impairment assessor if the assessor does not 

satisfy the criteria required for the grant of approval, has 

Approved medical specialists, designation of (Section 

146F) 

WorkCover now has power to not only cancel, but also 

suspend, the designation of a person as a permanent 

impairment assessor. 
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failed to comply with any provision of the Act, or failed to 

comply with any condition of the approval.     

Suspension or cancellations may be effected by notice 

given to the assessor 

The approval may also be cancelled at the request of the 

assessor. 

Section 146F(4) provides that WorkCover WA may by 

order published in the Gazette cancel the designation of a 

person as an approved medical specialist. 

Compliance audit and investigations (clause 201) 

This clause enables WorkCover to conduct audits and 

investigations known as compliance orders and 

investigations for the purposes of ensuring compliance by 

assessors with the Act, regulations and conditions of their 

approval and the permanent impairment guidelines. 

An assessor must upon request by WorkCover provide 

information and produce documents for the purposes of 

compliance.  Such information may include requests 

concerning the assessment of a worker’s degree of 

permanent impairment.  

Approved medical specialists, designation of (Section 

146F) 

Section 146F(5) currently provides that WorkCover WA is 

required to monitor assessments for consistency, and to 

monitor compliance with the Act and the written 

agreements entered into between WorkCover and the 

approved medical specialists.   

As with the whole of division 4, the new clauses set out 

more extensive and presumably more consistent controls 

over the actions of the assessors and bring these controls 

within the statutory framework.  

The Act no longer provides for individual written 

agreements to be entered into between an approved 

medical specialist and WorkCover WA.  

 

Register of approved permanent impairment assessors 

(clause 202).   

WorkCover is required to keep a register, which may 

include such relevant information about approved medical 

impairment assessors as WorkCover WA considers 

desirable for assisting interested parties to access an 

approved permanent impairment assessor who is 

appropriate to their needs.  The register must be available 

for inspection on the WA website.   

Approved medical specialists, designation of (Section 

146F) 

Section 146F(6) and (7) provide for a register identifying 

persons who have been designated as approved medical 

specialists. 

Sub-section 6 requires that the register identifies the day 

on which the person was designated and if their 

designation was cancelled the day of cancellation.   

Sub-section 7 requires the Chief Executive Officer to make 

the register available for inspection at any reasonable time 

by any member of the public. 

The new provisions provide for publication by WorkCover 

of a greater amount of information regarding assessors to 

be included on the register, with a view to assisting parties 

to access an appropriate permanent impairment assessor 

suitable for their requirement.   

Although not specified, we expect it is likely the register will 

provide details of the day on which the person was 

designated, and if their designation is cancelled, the day 

upon which it is cancelled to assist parties attempting to 

identify a suitable permanent impairment assessor. 

WorkCover has moved the access to the register online. 
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Terms used (clause 203) s.159 - Terms used No material change to the current Act.  

Agency arrangements (clause 204) New provision WorkCover WA may appoint a person to act as agent for 

WorkCover WA to perform any of WorkCover’s functions 

under Part 5. 

Requirement for employers to be insured (clause 205) 

An employer must always have a current workers’ 

compensation policy, unless a self-insurer.  

s.160(1) - Employers’ duty to be insured etc; insurers’ 

duties 

No material change to the current Act.  

Information to be provided by employer to insurer 

(clause 206) 

An employer must provide the insurer an estimate of the 

remuneration to be paid over the policy period. 

s.160(2)-(2b) - Employers’ duty to be insured etc; insurers’ 

duties 

No substantive change to the current Act. The provision 

remains useful for insurers to set and determine with more 

certainty the premiums based on risk assessed with 

appropriate information. 

Offences (clause 207) 

An employer who fails to comply with sections 205 and 206 

commits an offence. 

s.170(1) - Failure to insure No substantive change to the current Act, save for the 

penalty being doubled from $5,000 to $10,000 in respect of 

each worker to whom an offence relates and for each week 

after conviction the failure continues.  

Evidence of non-compliance with insurance 

requirements (clause 208) 

Failure by employer to produce workers’ compensation 

policy is sufficient evidence that employer failed to obtain 

workers’ compensation insurance.  

s.170(4) - Failure to insure No substantive change to the current Act. 

Defence: employment not connected with this State 

(clause 209) 
s.170(3a), (3b) - Failure to insure No substantive change to the current Act. 



 

 81  

Consultation Draft Bill Current Act HW Commentary  

It is a defence for failure to comply with sections 205 and 

206 if employer believed worker’s employment not 

connected with WA, providing employer has insurance 

covering the other state. 

Recovery of premiums avoided by employer 

(clause 210) 

If employer convicted of an offence under section 207, the 

employer must pay to the General Account an amount 

equal to total insurance premiums the employer has 

avoided, for up to 5 years.  

s.170(2), (2a) - Failure to insure No substantive change to the current Act. 

Liability of responsible officers of corporations 

(clause 211) 

If a body corporate commits an offence under section 207, 

every person who is a responsible officer also commits an 

offence. 

s.170(2b), (2c), (2d), (5), (6) - Failure to insure No substantive change to the current Act. 

Records to be kept by employer (clause 212) 

For each period of insurance, the employer must keep 

records of the number of workers, the industry classification 

and the total remuneration paid.  These records must be 

kept for at least 7 years.  

WorkCover may require employer to produce the above 

records for inspection, or produce records relevant to the 

employer’s application for the issue/renewal of a workers’ 

compensation insurance policy or relevant to the calculation 

of premiums payable.  

WorkCover may then provide this information to an insurer 

to assist with determining whether the correct premium is 

being paid.  

New provision This is beneficial to insurers as WorkCover will have the 

ability to assist them in inspecting documents to ensure 

employers are paying the correct premium in the 

circumstances.  
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Insurer may recover underpaid premiums for employer 

(clause 213) 

If an employer has paid the incorrect premium, it can be 

recovered by the insurer.  

s.172 - WorkCover WA may recover underpaid premiums 

from employers 

The current Act provides that the mechanism of recovery is 

that WorkCover sues the employer for the amount and then 

pays it to the insurer. The Bill provides that the insurer sues 

the employer directly for the amount. 

Recovery of costs of audit of employer (clause 214) 

An insurer can recover the costs of an audit of the 

employer’s records, if the audit discloses a ‘serious 

misstatement’ of premium information.  

A ‘serious misstatement’ is false or misleading information 

which has resulted in a premium that is at least 25% less 

than what would have otherwise been payable. 

New provision  This will be of benefit to the insurer as they will not be out of 

pocket for any auditing costs. 

Certificate of currency (clause 215) 

Employers must have a valid certificate of currency 

available for inspection by WorkCover.  

s.160(7), (8) - Employers’ duty to be insured etc; insurers’ 

duties 

Penalty has been increased from a $2,000 fine to a 

$5,000 fine.  

The current Act provides that an employer does not need to 

comply with this if it is not reasonably practicable to do so, 

however, the bill has removed this reference.  

Workers’ compensation insurance brokers (clause 216) 

Provides for regulations that may provide for the registration 

of brokers, regulating the conduct of the business activities 

of brokers and prescribing scales of the maximum amount 

of commission that can be charged. 

New provision of s.292(1)(l) - Regulations re. brokers Registration scheme not yet in place (and details of 

proposed scheme not known), but brokers should be 

prepared for a scheme in the future. 

Current act allows only for prescribing scales of the 

maximum amount of commission that can be charged and 

not a registration process.  

Terms used (clause 217)  

Definition of ‘contractor’ and ‘principal’ 

 No substantive change to the current Act. 

Both principal and contractor taken to be employers 

(clause 218) 

Requires that both principals and contractors act as the 

employer of workers injured on principal’s sites for the 

s 175(1), (3), (4), (6) and (7) - When principal, contractor 

and sub-contractor deemed employers 

The language of subclause 218(1) has been broken up into 

sub paragraphs for ease of reading but no substantive 

change is made to the effect with joint and several liability 



 

 83  

Consultation Draft Bill Current Act HW Commentary  

purposes of ensuring workers have access to workers’ 

compensation. 

as the employer remaining with both principal and 

contractor. 

Subclause 218(4) adds an allowance that WorkCover can 

treat the principal as an employer for the purposes of 

recovery against an uninsured principal. 

Subclause 218(5) adds a new requirement that a principal 

must be joined as a party to the proceeding for joint and 

several liability to pay compensation removing the current 

right of the worker to choose whether to or not. This is likely 

to add to delays with arbitration proceedings with a 

mandatory two respondents to proceedings involving 

principals and contractors. 

Otherwise no substantive changes. 

Claim or proceedings against principal (clause 219) 

Circumstances when a principal is an employer 

s 175(5) - When principal, contractor and sub-contractor 

deemed employers 

No substantive change to the current Act. 

Indemnity (clause 220) 

Right of the principal to indemnity from the contractor 

s 175(2), (3A) and (3B) - When principal, contractor and 

sub-contractor deemed employers 

No substantive change to the current Act. 

Effect of judgment against principal or contractor 

(clause 221) 

Judgment no bar to proceeding against the other without 

satisfaction 

s 175(4) - When principal, contractor and sub-contractor 

deemed employers 

No substantive change to the current Act. 

Application of subdivision to subcontractors (clause 

222) 

Application to chain of subcontractors 

s 175(6) - When principal, contractor and sub-contractor 

deemed employers 

No substantive change to the current Act. 

Subdivision does not extend right to damages (clause 

223) 
s 175(8) - When principal, contractor and sub-contractor 

deemed employers 

No substantive change to the current Act. 



 

 84  

Consultation Draft Bill Current Act HW Commentary  

Does not create a cause of action or independent right of 

recovery 

Contractor remuneration information (clause 224) 

Requires principals to obtain and keep an ongoing copy of 

contractor’s workers compensation insurance  

New provision This clause creates an obligation on principals to ensure 

they have ongoing proof that their contractors hold current 

workers’ compensation insurance that covers the principal 

as a principal. Otherwise the principal must comply with the 

reporting requirements of clause 206 and 212 for 

contractors workers as if they were the principal’s workers.  

Principals and their brokers will need to ensure a system is 

in place to keep track of contractor’s certificates of currency 

and to ensure the certificates confirm PI is extended to the 

principal. Insurers should review certificates of currency to 

ensure they do always record whether a principal is covered 

for PI extension or not. 

What constitutes an avoidance arrangement (clause 

225) 

An avoidance arrangement is when work is done under an 

arrangement whereby the employer has the benefit of the 

worker’s services without having liabilities and duties as the 

worker’s employer under the Act.  

s.175AA(1), (2) - Certain persons deemed workers No substantive change to the current Act. 

Offence if work done under avoidance arrangement 

(clause 226) 
s.303A - Making employment conditional on avoidance 

arrangement 

Penalty has been increased from a $5,000 fine to a $15,000 

fine. 

Arbitrator’s determination about avoidance 

arrangement (clause 227) 

An arbitrator can make a determination as to an avoidance 

scheme. 

s.175AA(3), (4) - Certain persons deemed workers No substantive change to the current Act. 

Effect of avoidance arrangement on compensation and 

insurance (clause 228) 

s.175AA(5)-(9) - Certain persons deemed workers No substantive change to the current Act. 
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An employer is liable to pay a worker compensation if the 

worker is injured while doing work under an avoidance 

arrangement in the same way they would if the worker had 

been technically employed at the time. 

Offence: unlicensed insurers (clause 229) 

Insurance policy must be with licenced insurer. 

s.161A - Incorporated insurance offices not to issue or 

renew policies unless approved under s. 161 

Penalty increased from $5,000 to $15,000. 

Application for licence (clause 230) 

Insurer to apply to WorkCover for insurer licence. 

s.161(4) - Incorporated insurance offices, approval of Bill provides that an application be made to WorkCover 

instead of the Minister as per the current Act.  

Determination of licence application (clause 231) 

Regulations to specify criteria that must be satisfied for the 

grant of an insurer licence.  

s.161(2) - (4) - Incorporated insurance offices, approval of Current Act provides some criteria already (ie that it has the 

financial resources available, that it maintains in WA an 

office having such resources and authority to allow for the 

expeditious handling of claims). 

Not clear if regulations will contain same criteria. 

Conditions of licence (clause 232) 

Insurer licence subject to regulations. 

s.161(3), (4) - Incorporated insurance offices, approval of Not clear if regulations will contain same criteria. 

Duration of licence (clause 233) 

Can be granted for fixed period or indefinitely.  

s.161(5) - Incorporated insurance offices, approval of Current Act provides that a licence will cease to have effect 

after 5 years.  Not clear what period, if any, regulations will 

prescribe.  

Suspension, cancellation or surrender of licence 

(clause 234) 

s.161(3), (7)  - Incorporated insurance offices, approval of The current Act allows for the Minister to revoke or suspend 

licences, this power is now with WorkCover instead of the 

Minister. Otherwise no substantive change.  

Performance monitoring and review of insurers 

(clause 235) 

New provision The insurer’s performance review can be published and 

made public.  
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WorkCover will have the power to monitor the performance 

of insurers to ensure they are acting in compliance with the 

Act and regulations.  

WorkCover can publish reports and other information 

concerning a review as it thinks fit. 

Improvement notice to licenced insurer (clause 236) New provision The improvement notice may be published and made 

public.  

Specialised insurers (clause 237) 

WorkCover can issue licences limiting the insurance 

business to a particular industry or class of business or 

employer. 

New provision  This allows insurers to limit themselves to a niche industry. 

Special arrangement for Insurance Commission and 

public authorities (clause 238) 

Insurance Commission deemed as a licenced insurer. 

New provision; s.44 of Insurance Commission of Western 

Australia Act 1986 

No substantial change to current Act. 

Obligation of licenced insurers to insure employers 

(clause 239) 
s.154A, 160(3) - Regulations as to insurers informing 

employers and Employers’ duty to be insured etc.; insurers’ 

duties 

The Bill provides that an insurer is precluded from not only 

refusing to issue a policy to an employer (as per the current 

Act) but also from refusing to provide a quote of the 

premium payable with respect to the policy. 

The penalty has been increased from $2,000 to $10,000. 

The Bill proposes relief to insurers in circumstances where 

the employer has failed to comply with a request for 

information.  

Terms of insurance and form of policies (clause 240) 

Allows parliament to direct the terms and conditions of 

workers’ compensation policies. 

s 169 - Terms of insurance and form of policies A new offence for insurers has been added including a fine 

if an insurer issues an insurance policy that includes a term 

or condition that is inconsistent with the Act or regulations. 

Insurers will need to put in place an ongoing system to 

check the wording of its policies to ensure compliance with 

both the Act and regulations as amended. 
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Otherwise no substantive change. 

Adjustable premium policies (clause 241) 

Provides governance of the right of an insurer to offer an 

adjustable premium policy during the term of the policy. 

New provision This allows an insurer to issue an adjustable premium 

policy to an employer that can amend the premium for 

coverage during the term of the policy based on the claims 

of the employer during the period of insurance. The 

employer must agree to the policy and the insurer must 

comply with any requirements prescribed in the regulations. 

 

Insurer to indemnify employer for compensation 

payments (clause 242) 

Insurers are required to reimburse employers for payments 

made on accepted or deemed accepted claims. 

s 57A(5) - Claims procedure where employer insured A fine has been added for a breach of this requirement but 

otherwise no substantive change. 

Coverage of insurance policy not limited by employer 

representations (clause 243) 

An insurer is obliged to cover a claim for workers 

compensation irrespective of the information provided or 

representations made by an employer. 

New provision Coverage under a workers’ compensation policy is for all 

workers employed by the employer insured during the 

period of insurance and is in no way limited by the 

information that was supplied by the employer. 

The provision provides protection to all workers despite any 

failures by the employer and is consistent with the purpose 

of the Act. An insurer’s remedy for non-disclosure remains 

in clause 206. 

Refusal of indemnity (clause 244) 

Regulations to prescribe circumstances in which a licensed 

insurer is permitted to refuse indemnity to an employer 

against its liability to pay compensation or damages for an 

injury to a worker. 

Likely to be very limited (or none at all) circumstances 

permitting indemnity refusal prescribed but issue will be 

canvassed further in the development of regulations along 

with the development of a standard form policy. 

s.174A - Insurer may not refuse to indemnify in some cases The current Act provides that an insurer cannot refuse to 

indemnify an employer all together in circumstances of an 

act or omission on behalf of the employer, when that act or 

omission did not cause or contribute to the worker’s injury.  

Instead, the insurer’s liability to indemnify the employer can 

be reduced. 

With respect to the Bill, it is unclear what the ‘prescribed 

circumstances’ will be in which indemnity can be refused, 

we will need to wait for the regulations to know more.  It 
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In the event indemnity refusal is permitted, notification to be 

given to WorkCover WA, the employer and worker within 5 

days after the decision to refuse indemnity. 

appears however that it will continue to be extremely limited 

circumstances, if any at all. 

The proposed regulations will need to be watched closely to 

ensure issues such as illegality and collusion by an 

employer to commit insurance fraud are included as basis 

for a refusal of indemnity. 

Cancellation of insurance policy (clause 245) s.160(3a) - Employers’ duty to be insured etc.; insurers’ 

duties 

Current Act is silent as to the circumstances in which 

WorkCover can permit cancellation of a policy.  The Bill 

however states that a policy can only be cancelled for non-

payment of a premium when the insurer has given the 

employer adequate notice of the premium and the premium 

is unpaid for a period to be determined by the regulations.  

Lapsing of insurance policy (clause 246) s.160(4)-(6) - Employers’ duty to be insured etc.; insurers’ 

duties 

No substantial change save for a penalty increase from 

$2,000 to $15,000.  

Worker’s rights against insurer when employer cannot 

be proceeded against (clause 247) 
s.173 - Worker’s rights against insurer when employer 

ceases to exist etc. 

No substantial change, save for an inclusion in the Bill that 

the remedies of a worker will not be limited by any 

agreement/arrangement between the worker and the 

employer before the employer became incapable of being 

proceeded against.  

Application for self-insurer licence (clause 248) 

Application process for self-insurance licence. 

s 164(1) - Exempting employers from duty to insure Employers or groups of employers seeking to be licensed 

as self-insurers must apply directly to WorkCover to receive 

approval and no longer require approval from the Governor. 

WorkCover can require the application to be advertised as a 

part of the approval process.  

Coverage of related entities by group self-insurer 

licence (clause 249) 

Provides the process for cover for related bodies of self-

insurers and the application of conditions and breaches of 

conditions by related bodies. 

s 164(1) - Exempting employers from duty to insure Allows WorkCover to determine who should be a related 

company that a self-insurer must also cover, this was 

previously decided by the party applying for the licence. 
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Liability of holder of group self-insurer licence (clause 

250) 

Self-insurer’s liability. 

s 164(1) - Exempting employers from duty to insure Confirms liability of self-insurers during the term of cover 

includes liability for injury, death and as a principal. 

Application of licensed insurer provisions to self-

insurers (clause 251) 

Application of the same controls on commercial licence 

holders on to self-insurer licence holders. 

ss 164 - 168 - Exempting employers from duty to insure, 

Review of s.164 exemptions, Cancelling s.164 exemptions 

due to breach of law, Effect of cessation of s.164 exemption 

and Revoking s.164 exceptions on employers’ request 

Brings the self-insurer licence under the same scrutiny and 

control mechanisms as commercial insurer licence holders, 

see clauses 231 - 236 for controls of WorkCover. Includes 

one addition for self-insurers that requires WorkCover to be 

satisfied that any employers covered by the self-insurer 

must either establish that they will have no employees or 

that they will have another workers’ compensation 

insurance cover before the self-insurer will be granted 

permission to cease to hold a licence.  

Terms used (clause 252) 

Definitions for terms in clause 253. 

New provision Provides definitions for terms used in clause 253. 

Requirement for security (clause 253) 

Formalisation of requirements for security provided by self-

insurer. 

s 164(1) - Exempting employers from duty to insure Includes requirements for what form the security for a self-

insurer must take. Although this was not specified in the 

current Act the requirements in clause 253 are standard 

form security requirements (financial institution must 

provide a guarantee) and the security must be a bond, 

indemnity or undertaking approved by WorkCover. 

Review and variation of required security amount 

(clause 254) 

WorkCover’s power of review and variation of self-insured 

licences. 

s 165 - Review of s. 164 exemptions The review and variation of security requirements is now 

done by WorkCover and not by the Minister. The Minister 

was previously limited on the areas that could be reviewed, 

WorkCover has no stated limitation on its review or variation 

powers. 

Calling on security (clause 255) 

WorkCover’s right to call on the self-insurer’s security. 

New provision WorkCover are given power to demand payment under a 

security of a self-insurer. Strangely no prerequisites are 

included with this power to call on the security. For example 

there is no stated requirement that WorkCover must first 

request payment by the self-insurer first and if after a 
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certain period of time if payment has not been made 

WorkCover can call on the security. 

Self-insurers should ensure that such a requirement is 

contained in the licence to ensure an appropriate 

mechanism is in place for when WorkCover are entitled to 

call on the security. 

Fixing of recommended premium rates (clause 256) 

WorkCover to determine the premium recommendations for 

insurers. 

s 151 - Premium rates for insurance, fixing of Clause 256 makes it clearer that WorkCover premium 

recommendations are set based on the industry 

classification of the Employer and that WorkCover is to 

determine the recommended premium rates for each 

industry area. 

Reports as to recommended premium rates (clause 

257) 

WorkCover to provide basis for its recommended premiums. 

s 151(A) - Report as to premium rates The report must now be published on WorkCover’s website, 

otherwise no substantive change. 

Review of premium charged (clause 258) 

WorkCover review process if an employer is dissatisfied 

with a premium charged by an insurer. 

ss 152 and 154 - Loading not to exceed 75% unless 

WorkCover WA permits and Appeals by employers 

No substantive change. 

Establishment of Default Insurance Fund (clause 259) 

Establishment of the fund to pay for uninsured workers. 

ss 5 and 11 EISFA No substantive change other than the name of the fund 

(previously called the Employer’s Indemnity 

Supplementation Fund). 

Payments to and from DI Fund (clause 260) 

Sets out what payments are to be made from the DI Fund 

and what recoveries are to be paid into the DI Fund. 

s 106(3)(b) - Insurers etc. to give WorkCover WA 

information 

ss 5 and 10 EISFA 

No substantive change. 

Payments to and from the General Account (clause 261) 

The Treasurer may determine to withdraw funds from the DI 

Fund or refund amounts taken into the DI Fund. 

s 6A EISFA No substantive change. 
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Advances to the DI Fund (clause 262) 

The Treasurer may advance funds to the DI Fund to make 

up any shortfall. 

s 7 EISFA No substantive change. 

Terms used (clause 263) New provision Definitions for clauses 264 - 267. Nothing of note. 

Required contributions by insurers and self-insurers to 

DI Fund (clause 264) 

How and by whom contributions to the DI Fund are 

assessed and determined. 

s 109 - Insurers to contribute to General Account No substantive change. 

Arrangements for payment of contributions (clause 

265) 

How and when insurers and self-insurers are to contribute 

to the DI fund. 

s 109 - Insurers to contribute to General Account Substantively the same but noticeably the time periods set 

in the Act have been removed and instead been changed to 

“such times and in accordance with such arrangements… 

as WorkCover WA determines”.  

Additional insurer contribution for unexpected claims 

(clause 266) 

Circumstances in which WorkCover WA can ask for an 

additional contribution to the DI Fund from insurers. 

New provision This new provision allows WorkCover to request an 

additional payment/s in the same year a contribution has 

already been made. The requirements for when WorkCover 

can make this request are broad. 

This provision can potentially remove some of the certainty 

insurers would otherwise have regarding the profitability of 

a financial year. 

Provision of information by licensed insurers and self-

insurers (clause 267) 

Allows WorkCover to issue a direction to insurers and self-

insurers requiring the provision of information about the 

premiums collected by the insurers. 

s 109 - Insurers to contribute to General Account Substantively the same but again removes set timeframes 

for when an insurer must respond to a request of 

WorkCover and again allows WorkCover to determine the 

information sought, the form and time period it is required to 

be provided.  
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Uninsured employer (cl. 268) 

‘Uninsured employer’ now defined.  

S174(1)(b); (1AA)(d) - Payment to worker from General 

Account  

 

‘Uninsured employer’ now a defined term and extended to 

include employers who hold a policy of insurance but whose 

liability exceeds the liability of its insurer, presumably to 

capture those claims where the claim value exceeds the 

policy limit.  Employers who are not uninsured or who have 

been declined indemnity will continue to meet the definition. 

Payment of compensation when employer uninsured 

(cl. 269) 

Dictates the time frame within which an uninsured employer 

is to pay compensation to a worker and the repercussions 

for WorkCover in the event of employer default. 

s.174(1), 5AA - Payment to worker from General Account  

 

As per the current Act, an uninsured employer is to make 

payment of compensation within 30 days of liability being 

accepted, the date liability is taken to be accepted or the 

date an Arbitrator makes a determination of liability in 

favour of the worker.  This time frame is the same as the 

previous Act.  

As per the previous Act, if the uninsured employer does not 

make payment within 30 days then WorkCover is required 

to make the payment.  Payment is to be made from the to-

be-established DI fund. 

Assumption is that 30 days is 30 calendar days, rather than 

30 business days. 

Payment of damages when employer uninsured (cl.270) 

Dictates the time frame within which an uninsured employer 

is to pay damages to a worker and the repercussions for 

WorkCover in the event of employer default. 

 

s.174(1AA), 5AA - Payment to worker from General 

Account  

 

As per the current Act, an uninsured employer is to make 

payment of damages within 30 days of the due date for 

payment.  If the uninsured employer does not make 

payment within 30 days then WorkCover is required to 

make the payment.  Payment is to be made from the to-be-

established DI fund.   

Introduces a new clause which provides that if damages 

payable are for mesthothelioma and death is imminent then 

WorkCover can make the payment after the due date 

irrespective of whether 30 days have elapsed.    

Assumption is that 30 days is 30 calendar days, rather than 

30 business days. 
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Payment of compensation for dust disease or 

prescribed disease where insurer unknown or has 

ceased operation (cl. 271)  

Relates to prescribed diseases where the identity of the 

employer is unknown or the employer’s insurer has ceased 

to operate in Australia.   

 

s.174(3), (4), (5) - Payment to worker from General Account  Includes a new definition: ‘prescribed disease’.  Prescribed 

diseases will be set out in the Regulations which are not yet 

drafted and as such it is unclear what diseases it will 

encompass. 

The balance of the section is similar in content to the 

current Act as it relates to payment time frames and 

recovery by WorkCover in the event the identity of the 

insurer is discovered following payment.  The only 

substantial difference is the direction that payment is to be 

made by WorkCover from the to-be-established DI fund. 

Assumption is that 30 days is 30 calendar days, rather than 

30 business days. 

Recovery of compensation or damages paid for 

uninsured employer (cl. 272) 

Relates to WorkCover’s ability to recover compensation or 

damages paid from the employer. 

s.174(6), (7), (8), (9) - Payment to worker from General 

Account  

No substantive change to the current Act.  

Setting aside certain judgments and agreements (cl. 

273) 

Ability of WorkCover to set aside a judgment made against 

an employer that forms the basis for a claim against the DI 

Fund,  in the Supreme Court. 

s.174AAA - Setting aside certain judgments and 

agreements 

No substantive change to the current Act. 

Proposed section states that payment is from the DI fund, 

rather than the General Fund. 

Recovery of uninsured employer payment from office of 

body corporate (cl. 274) 

Ability of WorkCover to sue the responsible officers of an 

employer where payment has been made from the DI fund 

and not wholly recoverable from the employer. 

 

 

s.174AA - Recovering s. 174 payments from officers of 

body corporate 

Retains the ability of WorkCover to sue a responsible officer 

where the whole of the payment made from the DI is unable 

to be recovered from the body corporate.   

Current clause relating to the joint and several liability of 2 

or more responsible officers has been removed.  The 

removal is immaterial, a Court will likely still hold 2 or more 

responsible officers as jointly and severally liable.  

New section now provides that the section applies even if 

the body corporate has ceased to exist.  This is likely to 
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stem from responsible officers avoiding a recovery claim in 

the past where an employer had been deregistered. 

Balance of new section substantively the same as current 

section. 

Exercise by WorkCover WA of rights of uninsured 

employer (cl. 275) 

 

s.174(1a), 174AB - Payment to worker from General 

Account and WorkCover may exercise rights of employer in 

some cases 

 

New section retains WorkCover’s ability to ‘step into the 

shoes’ of the uninsured employer but gives WorkCover an 

additional right to become a party to proceedings in relation 

to the claim or action. 

The ability for WorkCover to become a party to the 

proceedings will assist WorkCover in having oversight and 

knowledge over the claim at an early stage and avoid the 

current issues with WorkCover being unable to easily 

access conciliation/arbitration documentation.  

WorkCover WA’s rights of indemnity and subrogation 

(cl. 276) 

 

s.174AC - WorkCover’s rights of indemnity and subrogation 

 

Slight change to wording at s.174AC(b) of current Act.  New 

wording is clearer but does not have any implications. 

WorkCover’s ability to be indemnified by an insurer 

following payment from the General (now DI) fund and 

ability to recover from a third party is retained. 

Employer’s duty to assist WorkCover WA (cl. 277) 

 

s.174AD - Employer’s duty to assist WorkCover 

 

Slight change to wording but substantive effect of section 

remains the same.   

Penalty increased from $5,000 to $15,000, presumably to 

encourage greater cooperation on the employer’s part. 

Liability of employer if employment believed to be note 

connected with this State (cl. 278) 

s.174(5a) - Payment to worker from General Account No substantial change. 

Payment to employed not required (cl. 279) 

 

s.174(5AB) - Payment to worker from General Account  

 

Wording has been changed.  New section contains generic 

wording: ‘employer of a worker’ whereas the current Act 

specifically refers to the deeming provisions in section 

175(1) of the current Act.   
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The effect of the section is the same.  For example, where 

an employer is not insured and the principal pays the 

compensation and thereafter sues the employer for 

recovery, WorkCover is not required to respond to the 

principal’s claim from the DI fund. 

Terms used (cl. 280) 

 

New provision A definition is introduced for ‘insolvent insurer’, ‘insolvent 

self-insurer’ and ‘liquidator’.  

The definitions include body corporates which are insolvent 

and those that WorkCover believes on reasonable grounds 

to be, or likely to be, unable to discharge in full any 

insurance/self-insurance liability.  

There is no guidance provided by the definitions as to what 

‘reasonable grounds’ would be. 

Claims against WorkCover WA for insolvent insurer and 

self-insurer liabilities (cl. 281) 

s.19 Employers’ Indemnity Supplementation Fund Act 1980  

- Claims against Insurance Commission and insurers 

Where a self-insurer or insurer is insolvent and unable to 

satisfy liabilities provision is made for a worker or employer 

to recover judgment or settlement of compensation or 

damages directly from WorkCover. 

Change to wording but substantive effect of section remains 

the same.   

Claims were previously made against the Insurance 

Commission but they are now made against WorkCover.  

This section was previously independent of the Act and it 

will be consolidated in the amendments.  

Payment of claims (cl. 282) s.22, 24, 25 Employers’ Indemnity Supplementation Fund 

Act 1980 

Previously claims were satisfied by the Insurance 

Commission who sought reimbursement from WorkCover. 

Claims will now be satisfied by WorkCover directly through 

use of the DI Fund. 

Recovery by WorkCover WA of payment made in 

satisfaction of claims (cl. 283) 

s.37 Employers’ Indemnity Supplementation Fund Act 1980 The section previously only allowed WorkCover to pursue 

recovery from an insurer.  The provision has been 

broadened to allow WorkCover to pursue recovery from 
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third parties by exercising the rights of the insurer/insolvent 

insurer against those third parties. 

Control of powers of liquidator of insurer or self-insurer 

(cl. 284) 

s.35 Employers’ Indemnity Supplementation Fund Act 1980 Changes any references to the ‘Insurance Commission’ to 

‘WorkCover’. Substantive effect of the section remains the 

same.   

Payment into DI Fund of money recovered by liquidator 

(cl. 285) 

s.36 Employers’ Indemnity Supplementation Fund Act 1980 Changes any references to the ‘Insurance Commission’ to 

‘WorkCover’ and references to the ‘fund’ to ‘DI Fund’. 

Substantive effect of section remains the same.   

Liquidator to notify WorkCover WA of dissolution of 

insurer or self-insurer  (cl. 286) 

s.38 Employers’ Indemnity Supplementation Fund Act 1980 Changes any references to the ‘Insurance Commission’ to 

‘WorkCover’. Substantive effect of section remains the 

same.   

WorkCover WA may accept final payment from 

liquidator (cl. 287) 

s.38A Employers’ Indemnity Supplementation Fund Act 

1980 

Changes any references to the ‘fund’ to ‘DI Fund’. 

Substantive effect of section remains the same.   

Terms used (cl. 288) New provision Inserts definitions for ‘act of terrorism’, ‘compensation 

liability’, ‘compensation liability in respect of a declared act 

of terrorism’ and ‘declared act of terrorism’.  

Terms used: act of terrorism (cl. 289) New provision Inserts definitions of ‘act of terrorism’ and ‘dangerous 

action’.  

Definitions provide greater specificity as to what constitutes 

an act of terrorism.  The definitions exclude advocacy, 

protest, dissent and industrial actions if they were not 

intended to lead to harm, property damage or death. 

Declaration of act of terrorism (cl. 290) New provision based on s.8 Workers’ Compensation and 

Injury Management (Acts of Terrorism) Act 2001 

Provision allows the Minister to declare an act of terrorism 

by specifying the day and the nature of the act of terrorism 

and publishing it in the Gazette.  
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Where an act of terrorism is declared it will have 

implications for an employer’s and insurer’s liability to pay 

compensation arising from the act of terrorism. 

Exclusion of declared act of terrorism from insurance 

(cl. 291) 

s.4,5,6,7 Workers’ Compensation and Injury Management 

(Acts of Terrorism) Act 2001 

Workers’ compensation policies no longer insure employers 

for any compensation liability arising from a declared act of 

terrorism.  

This is a significant change as previously if an Insurer 

wanted to exclude coverage for acts of terrorism from a 

policy they were required to seek permission from 

WorkCover.  Permission is no longer required as the default 

position is that acts of terrorism are not covered. 

This will limit the potential liability of insurers in the unlikely 

event that an act of terrorism occurs. 

Claims for compensation in respect of declared act of 

terrorism (cl. 292) 

s.9 Workers’ Compensation and Injury Management (Acts 

of Terrorism) Act 2001 

Employers will now claim directly against WorkCover for 

liability arising from a declared act of terrorism. WorkCover 

will satisfy the liability from the DI Fund. 

Limits on claims for declared acts of terrorism (cl. 293) s.169 and s.8 of Workers’ Compensation and Injury 

Management (Acts of Terrorism) Act 2001 

Substantive effect of section remains the same.  Reference 

to a limit on liability of $25 million is removed which 

provides greater flexibility for WorkCover to determine the 

limit on liability that applies to a specific act of terrorism. 

WorkCover WA’s rights of indemnity and subrogation 

(cl. 294) 

s.9 Workers’ Compensation and Injury Management (Acts 

of Terrorism) Act 2001 

As liability for acts of terrorism is now automatically 

excluded from insurance policies this change reflects that 

WorkCover may seek indemnity and recovery by exercising 

any rights that the employer has against any third parties. 

Terms used (cl. 295) s.3 Waterfront Workers (Compensation for Asbestos 

Related 

Diseases) Act 1986 

Incorporates the existing definition of ‘waterfront worker’ 

into the Act and inserts a definition for ‘last relevant 

employer’. 
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Claims for compensation if last relevant employer 

unknown (cl. 296) 

s.5 Waterfront Workers (Compensation for Asbestos 

Related 

Diseases) Act 1986 

Waterfront workers now claim directly against WorkCover, 

rather than ICWA, where they have suffered a dust disease 

and the identity of their last relevant employer is unknown.  

Substantive effect of section otherwise remains the same.   

Payment of claim (cl. 297) s.6 Waterfront Workers (Compensation for Asbestos 

Related 

Diseases) Act 1986 

WorkCover has been substituted for ICWA. WorkCover 

must satisfy claims made against it for dust diseases 

through the DI Fund. Substantive effect of section otherwise 

remains the same.   

Recovery of money paid in satisfaction of claim (cl. 298) s.9 Waterfront Workers (Compensation for Asbestos 

Related 

Diseases) Act 1986 

Substantive effect of section otherwise remains the same.   

Terms used (cl. 299) New provision Concurrent amendments will be made to the Motor Vehicle 

(Catastrophic Injuries) Act 2016 which expand the scope to 

also include catastrophic workplace injuries.  

The catastrophic injuries fund (CIF) will be available to 

workers who have suffered catastrophic workplace injuries 

and insurers will be required to make annual contributions 

to the CIF.   

Insurance Commission to determine required 

contribution to CIF (cl. 300) 
New provision The Insurance Commission will determine and notify 

WorkCover of the annual contribution which is required to 

be made to the CIF.  

Calculation of required insurer contributions to CIF (cl. 

301) 
New provision WorkCover will be responsible for calculating the 

contribution that will be made by licenced insurers and self-

insurers to the CIF. Contributions to the CIF will be 

calculated in the same manner as the DI Fund.   

Requirement for payments of CIF contributions by 

insurers and self-insurers (cl. 302) 

New provision Insurers and self-insurers will be required to pay 

contributions to WorkCover who will then remit the 

contributions to the Insurance Commission.  



 

 99  

Consultation Draft Bill Current Act HW Commentary  

Additional insurer contribution for unexpected 

liabilities (cl. 303) 

New provision Where the contributions to the CIF for a financial year are 

insufficient WorkCover may, on advice from the Insurance 

Commission, require licenced insurers and self-insurers to 

pay an additional contribution to the CIF.  There may be 

more than 1 additional contribution per year.  

Insurers and self-insurers may be exposed to make 

additional payments over and above the annual contribution 

they have already made to the CIF.  
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Terms used (Clause 304) 

A definition section to assist in the interpretation of Part 6. 

New definitions of ‘agent service’ and ‘authorised agent’. 

Sections 5 and 176. The new clauses do not make any real material 

difference to the current interpretation of the Act, save 

for the new definition of ‘agent service’ and 

‘authorised agent’ to allow for the gradual phasing out 

of registered independent agents, that will only affect 

a small number of current independent registered 

agents. 

Exclusive jurisdiction and objects of part 6 (Clauses 305 

to 306) 

Proceedings for a determination of a dispute can only be 

brought under Part 6.  

The object of Part 6 is to provide a fair and cost effective 

system for the resolution of disputes. 

Sections 176 and 177 This clause repeats the current sections, no material 

change or effect to the industry.  

Relevant documents (clause 307) 

Clause 307(5): 

‘A request under subsection (2) may be made by a legal 

practitioner or authorised agent acting for the worker if the 

request is accompanied by a written authority form the worker 

that authorities copies of relevant documents to be provided to 

the legal practitioner or authorised agent.’  

Relevant documents to be provided by parties (section 

180) 

Section 180(2): 

‘A worker who has suffered an injury, or the worker’s legal 

practitioner or agent, may request the worker’s employer at 

the time the injury occurred, or that employer’s insurer, to 

provide the person making the request with a copy of such 

relevant documents as are in the possess of or under the 

control of the employer and the insurer’ 

The new clause appears to be a Chapmans specific 

inclusion, as Chapmans have consistently taken the 

line that the current Act does not require them to 

provide the worker’s signed authority in order to obtain 

their relevant documents, nor does the Privacy Act 

1988 (Cth) apply to WA workers compensation 

matters. 

The new clause specifically requires the legal 

practitioner to provide the written authority in order to 

obtain those documents, which will likely result in 

those frivolous disputes ceasing once and for all. 

Division 2 - Conciliation and Arbitration service (clauses 

308, 309, 310, and 311) 

Sections 181, 182ZO, 182A, 182ZP,182B, 182C, 182ZQ, 

182ZR, 182B, and 182ZS 

These new clauses simply consolidate the current 

sections, with only minor changes to certain terms 
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Consolidates the sections with respect to the establishment of 

the Conciliation and Arbitration Service, the designation and 

functions of the Director, Registrar, Conciliators and 

Arbitrators. 

 

used that would not make any material difference to 

the industry as a whole. 

Division 3 - Conciliation (clauses 312, 314, 315 to 331) 

This Division consolidates the previous sections of the Act with 

respect to all matters relating to the Conciliation Service’s 

functions, applications for conciliation, powers of a Conciliation 

Officer, payment directions, suspending/reducing payments, 

and conciliation decisions. 

Sections 182E, 182H, 182G, 182I, 182P, 182Q, 182J, 182N, 

182O, 182K, 182ZL, 182L, 182ZJ, 182ZE, 182M, 182ZF, 

182ZG, 182ZH, 182ZI, and 182ZK. 

These new clauses simply consolidate the current 

sections, with only minor changes to certain terms 

used that would not make any material difference to 

the industry as a whole 

Requirements for acceptance of application for 

conciliation (clause 313) 

Clause 313(1): 

‘An application for conciliation cannot be accepted by the 

Director unless the Director is satisfied that it relates to a 

dispute.’ 

‘Dispute’ is defined in clause 304 as: 

(a) ‘a dispute in connection with a claim for 

compensation, or the liability to pay compensation, 

under this Act; or 

(b) a dispute in connection with an obligation imposed 

under Part 3; or 

(c) any matter for which provision is made under this 

Act for a determination by an arbitrator; or 

(d) any other matter of a kind prescribed by the 

regulations.’ 

Acceptance of application by Director (section 182F)        

Section 182F(1): 

‘An application for conciliation cannot be accepted by the 

Director unless the Director is satisfied -  

(a) that it relates to a dispute as defined in section 176; 

and 

(b) that reasonable attempts have been made to 

resolve the dispute by negotiation with the other 

party or parties to the dispute.’ 

It would appear on the face of it, the amending clause 

no longer requires an applicant to a dispute to satisfy 

the Director that the parties have conferred and 

attempted to resolve the dispute. 

Whilst the removal for the requirement of conferral on 

dispute as to a worker’s entitlement to weekly 

payments, such as a section 60, 61 or 62 dispute is 

sensible given that neither party would agree to 

withdraw an application that goes to the heart of a 

worker’s entitlement. 

However, the removal of the need to confer may result 

in an increase in unnecessary litigation for minor 

dispute such as delays in an insurer agreeing to fund 

medical/allied health treatment. 
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Division 4 - Arbitration clauses 332, 334 to 339, 341 to 354, 

356 to 357, 359 to 362 

This Division consolidates the previous sections of the Act with 

respect to all matters relating to the Arbitration Service’s 

functions, applications, information exchange, practice and 

procedure, witnesses, Arbitrator decisions, and interest. 

Sections 182ZT, 182E, 182ZV, 183, 185, 188, 189, 190, 192, 

193, 201, 202, 203, 204A, 207, 208, 211, 212, 213, 214, 215, 

216, 217B, 219, 222, 223, 224, and 225 

These new clauses simply consolidate the current 

sections, with only minor changes to certain terms 

used that would not make any material difference to 

the industry as a whole. 

Requirements for acceptance of application for arbitration 

(clause 333) 

Clause 333(1) mirrors the current section 182ZU(1) in that an 

application for arbitration cannot be accepted unless it is 

accompanied by a certificate of outcome or a certificate by the 

Director that a dispute was not suitable for conciliation. 

However, clause 333(2) goes on to state: 

‘Subsection (1) has effect dispute any provision of this Act that 

-  

(a) enables or requires a party to make application for a 

dispute to be heard and determined by an arbitrator; 

or 

(b) authorised an arbitrator to determine a dispute. 

Note for this subsection: 

A dispute must go to conciliation before going to 

arbitration even when a provision refers to determination 

of the dispute by an arbitrator without mention of 

conciliation.’ 

Acceptance of application by Registrar section 182ZU 

Section 182ZU does not have the prohibition in clause 333(2). 

This clause may likely have an unforeseen effect on 

applications for dependents seeking statutory 

entitlements from fatal accidents of deceased 

workers. 

Currently these types of disputes are fast tracked in 

that dependants can bypass the conciliation service 

entirely by applying under section 72H(3), that allows 

them to apply directly to the Registrar of the 

Arbitration Service. 

A similar provision is provided for in clause 137, 

where dependants can make an application to the 

Registrar seeking a determination of their claim. 

However, clause 333(2), as it is currently framed, will 

supersede the wording used in clause 137, and 

applications must still be made to the conciliation 

service, before progressing to the arbitration service. 

Dismissal of proceedings (clause 340) 

This is a brand new section, that provides for an arbitrator to 

summarily dismiss an application where: 

1. the proceeding is an abuse of process; 

No corresponding section. This new section allows for any party to apply for what 

is essentially summary judgment, and arbitrators will 

likely use this power sparingly, and with great caution. 

Legal principles on summary judgement in the District 

and Supreme Courts will likely inform and guide 

arbitrators in the use of this power, like in Sutton 
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2. the proceeding ought to be dismissed for want of 

prosecution; 

3. any other ground for dismissal specified in arbitrator rules. 

Investments Pty Ltd v Realistic Investments Pty Ltd 

[2017] WASCA 14. 

Reconsideration of decision on basis of new information 

(clause 355) 

Clause 355(3) includes four relevant factors to ground the 

exercise of the jurisdiction to reconsider a decision, being: 

1. the probative value of the new information; 

2. the length of time between the making of the decision and 

when the new information was obtained by the party apply 

for reconsideration;  and 

3. such other matters as the arbitration rules may specify. 

Reconsideration of decision on basis of new information 

(section 217A) 

No corresponding subsection outlining the factors. 

The new clause codifies the case law that grounds the 

discretion to reconsider a decision already made, as 

outlined in Mirvac (WA) Pty Ltd v Seddon C16-2009 

and Sinclair v Bickford C5-2011. 

Publication of decision and reasons (clause 358) 

This is a new provision which allows the Registrar to publish 

any decision of an arbitrator and the reasons for the decision in 

any manner the Registrar considers appropriate. 

No corresponding section. The publication of Arbitrators’ decisions is of benefit to 

the industry, as it will ensure Arbitrators are held 

accountable and will provide guidance on how 

Arbitrators are interpreting and applying the law to the 

industry as a whole. 

However, the decision to publish a decision is at the 

sole discretion of the Registrar. It is not whether 

Registrar will decide to publish all decisions, and 

reserve the right to supress publication on potentially 

sensitive subject matter only.  

Division 5 - General provisions about Conciliation and 

arbitration procedures (clauses 363 - 379) 

This new Division consolidates provisions for the 

establishment of the Conciliation and Arbitration Service. 

No corresponding Division. The consolidation of the provisions for Conciliation 

and Arbitration Services allows for easier navigation of 

the Act, as the provisions with respect to the dispute 

resolution process are now found under the same 

Division. 
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Provision of information to another party or medical 

practitioner (clause 365) 

This clause consolidates the sections in the Act with respect to 

provision of information by a Conciliation Officer and Arbitrator. 

Definition of ‘information’ includes ‘a document or other thing’. 

Section 182R allows for a conciliation officer to provide 

information to another party or a medical practitioner and 

prohibit or restrict its disclosure. 

Definition of ‘information’ includes ‘a document or other 

material’ 

Section 194 allows for an Arbitrator to give information to and 

restrict disclosure of information. This section did not contain a 

definition for ‘information’. 

The definition of information is broadened to 

encompass ‘other thing’ which will be a matter for 

interpretation as it is not defined.  

Representation (clause 366) 

This clause consolidates the provisions with respect to 

representation at conciliation and arbitration proceedings. 

A person may be represented by: 

(a) a legal practitioner; 

(b) an authorised agent; or 

(c) a person or a member of a class of persons 

authorised by the relevant rules to represent a party. 

Section 182S (which dealt with representation at conciliation) 

and section 195 (which dealt with representation at arbitration) 

allowed for a person to be represented by: 

(a) a legal practitioner; 

(b) a registered agent;  

(c) if the party is a body corporate, a director, secretary, 

or other officer of the body corporate; or 

(d) if the party is a public sector body as defined in 

section 3(1) of the Public Sector Management Act 

1994 , a public sector employee authorised by the 

party to represent the party. 

This change reflects the end of the registered agent 

scheme as provided for under clause 573 and will only 

effect the small number of independent agents still 

registered.  

The changes will still allow for a party to be 

represented by an ‘authorised agent’ recognised in 

the regulations (such as agents of an insurer, a union 

or employer association, or Asbestos Diseases 

Society). 

Division 6 - Regulations, rules and practice notes (clauses 

380 - 384) 

Part XVIII This new Division consolidates the sections in the 

current Act, with no real material difference that will 

affect the industry as a whole. 

Division 7 - Offences Part XIV The monetary penalties in Division 7 have also 

increased, apart from that this new Division 

consolidates the sections in the current Act, with no 

real material difference apart from clause 390 below. 

Referral of offence to CEO (clause 390) No comparable section. At present, there is very little an arbitrator can do if a 

party fails to comply with a summons issued by him or 

her. 
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If the dispute resolution authority is of the opinion that a person 

has committed an offence under Division 7 it may refer the 

matter to the CEO. 

Division 7 contains a number of corresponding sections in the 

current Act that deals with complying with a decision of a 

dispute resolution authority, failing to comply with a summons 

issued by the Arbitration service, giving false or misleading 

information and misbehaviour during the conciliation or 

arbitration process. 

 

This new clause would now empower an arbitrator to 

refer a non-compliant party who has failed to comply 

with a summons to the CEO, which may then result in 

the penalties prescribed being enforced. 

The monetary penalties in Division 7 have also 

increased. 
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The overall structure of the proposed Part 7 is more methodical than the current Act. The proposed structure brings all of sections relating to common law proceedings 

together in a logical manner. Some of the current longer sections are broken into multiple sections in the proposed Act. 

According to Review of the ‘Workers’ Compensation and Injury Management Act 1981; Discussion Paper (September 2013)’ the key proposed changes to the Act are 

as follows:  

 discontinuance of the termination day; 

 introduction of a new process which requires the level of whole person impairment to be assessed by an Approved Medical Specialist for the purpose of making 

a common law election i.e. impairment cannot be agreed between the parties for common law purposes; 

 introduction of a new provision limiting the commencement of proceedings until the common law threshold and procedural requirements are met; and 

 introduction of a new a provision voiding s92(f) settlements unless the common law threshold and procedural requirements are met. 
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Terms used (Clause 411) 

1) In this Part -   

damages -   

a) Means damages due or payable to, or claimed by, a 

worker for an injury caused to that worker by the tort 

of another person; but  

b) Does not include -  

i) any sum required or authorised to be paid under 

an award or industrial agreement as those terms 

are defined in the Industrial Relations Act 1979 

section 7(1); or  

ii) any sum payable under a superannuation 

scheme or any life or other insurance policy; or  

iii) any amount paid in respect of costs incurred in 

connection with legal proceedings;    

third party means a person other than the employer;  

This proposed amendment relates to sections 93A and 159 of 

the Act.  

These sections are much more lengthy and are difficult to 

comprehend given the structure the Act.  

Section 93A employs the same wording as clause 411 (b) of 
the Bill.  

Section 159 provides a lengthy definition of the term 

‘damages’ as well as other terms such as ‘deemed worker’ 

and ‘remuneration’.  

The proposed clause 411 will significantly condense 

these two current sections in the Act. This allows Part 

7 of the Bill to be read in a much more logical manner.  
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tort means negligence or other tort of breach of statutory 

duty. 

This Part applies to damages for a tort even if the damages are 

sought to be recovered in an action for breach of contract or 

other action.   

References to employer to include persons vicariously 

liable (clause 412) 

A reference in this Part to a worker’s employer includes a 

reference to -  

a) A person who is vicariously liable for the acts of the 

employer; and  

b) A person for whose acts the employer is vicariously 

liable. 

 

In the current Act, the vicarious liability is covered by section 

93B (4) which simply states:  

‘A reference in this section to the worker’s employer includes 

a reference to a person for whose acts the employer is 

vicariously liable’.  

The proposed amendments to the issue of vicarious 

liability extends the definition of employer to situations 

where a person is found to be vicariously liable for the 

actions of the injured worker’s employer.  

It is unclear in which situations this wording would 

usefully operate. However, we note this amendment 

has been taken from the corresponding workers’ 

compensation legislation in New South Wales; 
Workers Compensation Act 1987 (NSW).  

It is possible that the proposed clause 412 (a) 

definition of employer arguably extends the 

protections to a host employer in certain 

circumstances. 

Liability independent of this Act not affected (clause 413) 

Except as expressly provided by this Act, nothing in this Act 

affects any liability that exists independently of this Act.  

The wording of section 86 of the Act is identical. No material change.  

Requirements for motor vehicle claims not affected 

(clause 414) 

This Part does not affect the operation of the Motor Vehicle 

(Third Party Insurance) Act 1943 sections 29 and 29A, and this 

Part must be read subject to those sections. 

The wording of section 85 of the Act is identical.  No material change.  

Application of Division (clause 415) These two sections essentially divide the provisions of section 

93B of the Act.  

No material change.  
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This Division applies to an award of damages against a 

workers’ employer independently of this Act in respect of an 

injury suffered by the worker if -  

a) the injury was caused by the tort of the employer; and 

b) compensation for the injury has been paid or is 

payable, or would have been paid or payable but for 

section 21.  

Damages as to which this Division does not apply (clause 

416) 

This Division does not apply to —  

a) an award of damages in respect of an injury that 

results in the death of the worker; or  

b) an award of damages to which the Motor Vehicle 

(Third Party Insurance) Act 1943 applies; or  

c) an award of exemplary or punitive damages; or  

d) an award of damages against a person who is a 

worker’s employer (a deemed employer) only 

because of section 218 or 228; or  

e) an award of damages against a person for whose 

actions a deemed employer is vicariously liable; or  

an award of damages of a class that is excluded by the 

regulations from the application of this Division. 

 

Application of Division depends on when cause of action 

accrues (clause 417) 

This Division applies in respect of a cause of action that 

accrued before or after the day on which this section comes 

into operation but does not apply in respect of a cause of 

action that accrued before 14 November 2005.  

The wording of section 93I of the Act is identical. No material change.  
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Limit on powers of courts to award damages against 

employer (clause 418) 

A court must not award damages against a worker’s employer 

contrary to this Division. 

The wording of section 93C of the Act is identical. No material change. 

No damages for noise-induced hearing loss (clause 419) 

Damages must not be awarded against a worker’s employer in 

respect of noise-induced hearing loss. 

The wording of section 93J of the Act is identical. No material change. 

No damages if compensation settlement agreement 

registered (clause 420) 

Damages must not be awarded against a worker’s employer in 

respect of an injury if a settlement agreement has been 

registered under Part 2 Division 11 in respect of the injury.  

This section does not apply if the settlement agreement applies 

only in respect of dust disease impairment compensation. 

The wording of section 93K (1) of the Act is identical. No material change. 

Threshold requirements for commencement of 

proceedings and award of damages (clause 421) 

New amendments that require the worker to elect with at least 

15% WPI before Court proceedings can be commenced.  

Settlement of a common law claim by deed will continue to be 

registered with the Director.  The Director will no longer have 

any role in scrutinising the deed for fraud or misrepresentation. 

This is currently regulated by sections 93K (4) and 93L (5) - 

(8).  

Currently common law threshold provisions apply only to the 

award of damages, not to commencement of common law 

proceedings. 

When a common law claim is settled by agreement, the deed 

of the agreement must be registered with the Director. The 

Director may disapprove the deed if the agreement has been 

induced by fraud or misrepresentation. 

The threshold requirements now also apply to the 

commencement of common law proceedings, 

meaning that common law proceedings may not be 

issued unless WPI requirements have been met. 

This will prevent settlement of claims by way of the 

issuing of common law proceedings in situations 

where the procedural requirements are not met.  

The majority of settlements currently filed under 

s.92(f) are initiated by a Writ without a WPI 

assessment or election having been registered. This 

will no longer be regarded as a genuine common law 

settlement. 

If the common law threshold requirements are not 

met, a Writ cannot be issued and the settlement will 

need to be progressed under a statutory settlement 

pathway.  
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The settlement pathways for an employer’s liability for 

workers compensation entitlements and common law 

damages will be separated. 

A workers compensation settlement cannot include an 

amount for damages or alter the employer’s liability to 

pay damages.  

This change will have an impact on the mode of 

settlement for future claims given s.92(f) agreements 

are used frequently to extinguish a worker’s common 

law rights in circumstances where an election is not 

registered.  

Common law settlement agreements will still be filed 

with the Director. 

The Director will no longer have any role in 

disapproval of a deed for fraud or misrepresentation. 

Effect of election to retain right to seek damages on 

entitlement to compensation (clause 422) 

This provides that when a worker elects on a WPI assessment 

of less than 25%, they will be subject to reduced weekly 

payments over the following six months. 

The wording of section 93P of the Act is identical. No material change.  

Maximum damages award for less than 25% impairment 

(clause 423) 

This implements the capped common law claim amount.  

The capped common law claim amount is already provided for 

in section 93K (5) - (7).  

No material change.  

Special provision for HIV and AIDS (clause 424) 

This provides that damages may be awarded to workers who 

have contracted AIDS (but not HIV).  

The current section of the Act is similar, however, also 

included the following qualification:  

‘…unless it results from the unlawful use of any prohibited 

drug or from voluntary sexual activity’.  

While the qualification from the current Act has been 

removed, from a practical perspective we consider this 

will have limited to no impact going forward:  

 Firstly any injury resulting from the unlawful use 

of a prohibited drug is covered by section 22 of 

the Act; and  
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 Case law does not support a finding that 

voluntary sexual activity will be found to be in 

the course of the employment. 

Special damages for dust disease damages claims (clause 

425) 

This provides that the degree of WPI of a worker suffering from 

a dust disease (as defined in section 112) is to be assessed by 

a Dust Disease Medical Panel or may be agreed by the worker 

and the employer. 

Questions to be answered by the Dust Disease Medical Panel 

are; 

(a) whether worker is suffering from diffuse  pleural fibrosis, 

lung cancer, mesothelioma, pneumoconiosis or silicosis. 

(b) What is WPI resulting from the disease? 

Employer and worker may agree WPI is at least 15% or at 

least 25% and the Director must accept that agreement. 

If Dust Diseases Medical Panel determines a worker is 

suffering from mesothelioma, the worker will be taken to have 

a WPI of at least 25%. 

 The current Section 93R of the Act contains similar provisions 

requiring diagnosis and impairment arising from dust diseases 

to be assessed by a Medical Panel. 

The current section 38 provides for the Medical Panel to make 

determinations on diagnosis and the extent to which the 

disease has adversely affected the worker’s ability to 

undertake physical effort and whether the worker fit for light, 

moderate, or heavy work. 

Provisions largely unchanged in terms of role of 

Medical Panel. The name of the Medical Panel 

changes from the current Industrial Disease Medical 

Panel to Dust Disease Medical Panel. 

Silicosis is now specifically specified as a dust 

disease. Under current Act it falls under the general 

term pneumoconiosis. 

One of the questions to be answered by the medical 

panel is changed from a potentially indeterminate 

assessment of incapacity, based on restrictions on 

ability to undertake physical and nature of work the 

worker is fit for, to a simple assessment of WPI. 

Mesothelioma sufferers are now assumed to have 

suffered a WPI of at least 25%. This reflects the reality 

apparent in the current regime, where mesothelioma 

sufferers are routinely found by the Industrial Disease 

Medical Panel to have suffered a WPI of 100%.  

The ability of workers and employers to agree relevant 

levels of WPI is unchanged from the current Act. 

Effect of this Division on contribution required from 

employer (clause 426) 

This provides that an employer is not liable to make any 

contribution under the Law Reform (Contributory Negligence 

and Tortfeasors’ Contribution) Act 1947. 

The wording of section 93K (8) - (10) of the Act contains 

similar provisions.  

No material change.  

Limits on agreements as to solicitor-client costs 

(clause 427) 
The wording of section 87 of the Act contains similar 

provisions. 

No material change.  
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This section provides that a solicitor may not receive any 

award greater than what is provided under the relevant costs 

determination.  

Any agreement contrary to the above is considered void.  

Regulations (clause 428)  

Maintains that the regulations may provide for notification to be 

given to workers and employers of the effect of provisions of 

the Division and things done under the Division.  

s 93S Removes that the regulations may specifically provide 

for notification to employers and workers of the form 

and lodgement of an election, the registration of an 

election or the recording of an assessment or 

agreement as to a worker’s degree of WPI. 

Application of Division (Clause 429) 

Maintains that the Division applies to an action for damages 

brought by a worker against the workers’ employer or a third 

party or both the worker’s employer and a third party.  

s 92 This provision is substantially unchanged.  

Worker to be given opportunity to discontinue action for 

damages (Clause 430) 

Maintains a worker is to be given an opportunity to discontinue 

the action for damages and if discontinued shall pay the costs 

of the other parties. 

s 92(a), (d) 

 

This provision is substantially unchanged. 
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Deduction or repayment of compensation if action for 

damages proceeds to judgement (Clause 431) 

Deduction or repayment of compensation if action for damages 

proceeds to judgment  

s 92(b) and (c) 

 

Pursuant to s 92(c), for recoveries of workers’ 

compensation from third parties currently if the worker 

is successful (judgment) against the third party the 

employer is entitled to a complete first charge 

recovery out of any judgment against the third party. 

Clause 431(3) changes this right of recovery to a first 

charge over the judgment for a reduced amount to 

account for any contributory negligence found against 

the worker.  

As most workers’ compensation recovery matters 

settle prior to trial, in which case contributory 

negligence is accounted for, this is unlikely to impact a 

majority of recovery matters.  

Compensation proceedings not permitted if action for 

damages succeeds  (Clause 432) 

 

s 92 (e), (f) 

 

Removes s 92(f)(ii)-(iv). While common law 

settlements must still be filed with the Director within 

three months of execution, the Director will no longer 

be scrutinising the settlement for fraud or 

misrepresentation.  

The addition of clause 432(4) specifies that failure to 

file the settlement with the Director does not affect its 

validity. 

Self-represented litigants may later take issue of these 

settlements without Director scrutiny, however that is 

unlikely to be a common occurrence or have 

significant impact on the effect of the agreement.  

Worker entitled to proceed against third party for damages 

(Clause 433) 

 

s 93(1)(a) 

 

Removes reference in s 931(a) to ‘but neither the 

employer nor any person for whose negligence the 

employer is legally responsible was negligent’.  

This provision has substantially the same effect as 

what is presently in practice. It allows the worker to 

bring an action for damages against a liable third party 

for an injury for which compensation is payable, as 
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well as against any person liable to pay 

compensation. The worker may not recover both 

damages and compensation.  

Employer’s right to be indemnified by third party (Clause 

434) 
s 93(1)(b), (2), (3) 

 

The primary change to this provision is replacement of 

s93(3) with clause 434(5). Now all questions as to the 

right to or amount of any indemnity under this section 

may be determined by a Court of competent 

jurisdiction, not by an Arbitrator on application by a 

worker, as outlined in the current provisions. This is 

unlikely to have much practical effect as most 

recovery actions are litigated in the District Court.  

Recovery of third party indemnity payment from worker 

(Clause 435) 

s 93(4) 

 

This provision is substantially unchanged. 

Employer’s right to recover unpaid damages from third 

party (Clause 436) 

 

s 93(5) 

 

If some damages payable to a worker by a third party 

have not been paid, the employer can recover the 

unpaid damages at their own expense, if some of the 

compensation paid by the employer has not been 

refunded.  

Clause 436(2) clarifies that, the amount of 

compensation refunded to the employer, includes the 

amount of any reduction in damages paid by the 

employer on account of compensation paid by the 

employer. This appears to simply be for clarities sake, 

noting that practically any recovery would be likely to 

be reduced accordingly. 

Choice of law - terms used (Clause 437) s 93AE This provision is substantially unchanged.  

Extended meaning: injury, employer and worker (Clause 

438) 

s 93AC This provision is substantially unchanged. 



 

 115  

Consultation Draft Bill Current Act HW Commentary 

Applicable substantive law for work injury claims (Clause 

439) 

 

s 93AA 

 

This provision largely remains unchanged.  

For the purpose of this section an entitlement for 

compensation, pursuant to clause 439(3)(c), has been 

broadened to include compensation which would have 

been payable if the worker had not been a participant 

in a scheme for the benefit of catastrophically injured 

workers, to encompass circumstances under the new 

scheme.  

Claims to which Division applies (Clause 440) s 93AB 

 

Replaces section 93AB(2)(a) with clause 440(2). 

There is no longer a requirement that the worker’s 

employment also be connected with WA for the 

Division to apply for a claim for damages or recovery 

brought against a person other than the workers’ 

employer. The injury need only have been caused by 

a tort or breach of contract which occurred in WA. 

There is still a requirement for the worker’s 

employment to be connected with the State for 

compensation to arise. However, this may be relevant 

in circumstances where it is ultimately determined a 

worker’s employment is not connected with the State 

but compensation has been paid.  

Removes section 93AB(4) which defines a reference 

in this Division to a worker’s employer includes a 

reference to a person who is vicariously liable for the 

acts of the employer and a person for whose acts the 

employer is vicariously liable, which is now contained 

in clause 412.  

Claim in respect of death included (Clause 441) s 93AD  This provision is substantially unchanged. 

Availability of action in another State not relevant (Clause 

442) 

s 93AF This provision is substantially unchanged. 
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